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Number 134, Original

In The
SUPREME COURT of the UNITED STATES

STATE OF NEW JERSEY,
Plaintiff,
V.
STATE QOF DELAWARE,

Defendant.

AFFIDAVIT OF CRAIG A. REINER

State of New Jersey:

SS

County of Mercer

Craig A. Reiner, being duly sworn, deposes and says:

1.

I am Director of the Office of Emergency
Telecommunications Services (QETS) for the State of
New Jersey. I have held this post since the year
2000. Previously, I served as OETS Acting Director
for two years. I have been employed by the State in
emergency communications since 1990. I have been
certified as an Emergency Number Professional by the
National Emergency Number Association (NENA), have
been employed as a New Jersey Certified Paramedic for
twenty years with the responsibility of overseeing
communications for a large Mobile Intensive Care Unit
in South Jersey. I have acquired thirty-five years in
the fire service, ten of which were in rank Captain
and three as Deputy Fire Chief. I am also the

Municipal 9-1-1 Coordinator for the Borough of Laurel
Springs, Camden County.
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2. As required by Section 3(b) of the Federal Wireless
Communications and Safety Act of 1999, Pub.L. 106-81,
§ 3(b), Oct. 26, 1999, 113 sStat. 1287, codified at 47
U.S.C. § 615, I have been designated by the Governor
as the Federal Communication Commission’s (FCC) Point

of Contact with the wireless industry for emergency
communications issues.

3. The duties of my office are set forth in N.J.S.A.
52:17C-3., In particular, I and staff under my
supervision plan, design, implement and coordinate the
New Jersey Statewide emergency enhanced 9-1-1
telephone system and any changes to that system needed
to provide wireless enhanced 9-1-1 service, in
consultation with the telephone companies, the Board
of Public Utilities and the wireless telephone
companies, and with the assistance of the Office of
Information Technology in but not of the Department of
the Treasury, subject to review by the State’s 9-1-1
Commission and the Chief Technology Officer.

4. The State Plan for Emergency 9-1-1 Systems, adopted in
1990, includes determining the configuration of and
requirements for enhanced 9-1-1 service; determining
the role and responsibilities of counties and
municipalities in implementing the system; the
technical and operations standards for the
establishment of Public Safety Answering Points
(PSAPs); and planning, implementing and coordinating a

statewide public education plan for enhanced 9-1-1
gservices. '

5. Pursuant to New Jersey'’'s Current State 9-1~1 Plan,

each county in New Jersey has filed a County 9-1-1
Plan.

6. I am familiar with the policies and practices
associated with routing and handling of 9-1-1 calls
for emergency assistance under the current Statewide
Plan for Emergency 9-1-1 Systems.

7. Any 9-1-1 telephone call for emergency assistance that
is placed from a land-based telephone located within
any New Jersey County (including a portable telephone)

is routed to the PSAP for that municipality in which
the call was placed.

13234
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10.

11.

12.

SPOIONELG R MANCRILDOR
BODRY RUBLC OF NEW JERSEY Trenton, New Jersey 08625
Commiseton Expiros 10/20/2008

. The call taker at the PSAP listens to the call,

determines the location and nature of the emergency,
and dispatches the appropriate service provider to
assist the caller or victim, or, transfers the caller
to the appropriate agency for dispatch.

. Emergency 9-1-1 calls made on a cell phone located

within or near the State of New Jersey that are
received by cell towers located within New Jersey are
routed to the appropriate New Jersey PSAP (Public
Safety Answering Point). In general, each PSAP
captures 9-1-1 cell calls within reach of a specific
group of cell towers. The PSAP captures all 9-1-1

calls in that area, without regard to the cell network
service provider.

The Salem County Emergency Response Center is the
designated PSAP for an area which includes cell towers
located in and near Oldman’s Township, Penns Grove
Borough, Carney'’'s Point Township, Pennsville Township
and Elsinboro Township, all in Salem County.

The Gloucester County Emergency Response Center is the
designated PSAP for an area which includes cell towers
located in and near Logan Township.

9-1-1 calls placed from docks or piers along New
Jersey's waterfronts are subject to the protocols
described in Paragraphs 7 and 8, above.

Lot ) 1o

Craig A Relner
Director, Office of Emergency
Telecommunications Services

Office of Information Technology
PO BOX 212

(609) 777-3698

Subscribed and sworn to
befoye me this FY#day .

Ugu ST , 2006

M&/WMV

Notary Public

State of New Jersey
My Commission Expires on /(5@?0[ ¢ date.
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Number 134, Original

In The
SUPREME COURT of the UNITED STATES

STATE OF NEW JERSEY,
Plaintiff,
V.
STATE OF DELAWARE,

Defendant.

AFFIDAVIT OF CARL W. WENTZELL

State of New Jersey:
S8
County of Salem

Carl W. Wentzell, being duly sworn, deposes and says:

1. I am the Emergency Management Coordinator for Salem
County, New Jersey. I have held this position since
July 1986. Prior to that time I was employed by Mobil
0il Company as a security supervisor.

2.1 and my thirty (30) staff members, including computer
and communications specialists, coordinate the plans
and operations of the various components of sSalem
County’s emergency operations plan: first responders
(police, fire, public health and emergency medical
service) as well as public works, public information,
emergency warning system, the Community Emergency
Response Team and other groups who assist the first
responders during emergencies.
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W

. I and personnel under my supervision respond to
emergencies, support community events, investigate
complaints and provide technical assistance and
support to citizens and agencies. We host C.P.R.,
Basic First Aid, and Response to Terrorism and
Incident Management classes for public workers and
community volunteers.

. Each county in New Jersey has an Emergency Management
Program headed by a Coordinator. All County emergency
management coordinators are supervised by the State
Director of the Office of Emergency Management (OEM) .
Since 1980, the OEM has been located in the Division
of State Police, Department of Law and Public Safety.

. As County Coordinator, I am familiar with the policies
and practices associated with routing and handling
calls for emergency assistance.

. Any 9-1-1 telephone call for emergency assistance that
is placed from a land-based telephone located within
Salem County (including a portable telephone) is
routed to the Salem County 9-1-1 Center, which
operates under my supervision.

. The 9-1-1 Center listens to the call, determines the
nature of the emergency, and dispatches the
appropriate in-county service provider to assist the
caller or victim. For example, fire department
personnel are dispatched for fires, an ambulance for
medical emergencies, etc.

. It is our standard procedure to dispatch emergency
service providers located in the township in which the
emergency is located. If that service provider is
occupied with another emergency when the call is
received, it is our procedure to dispatch the nearest
in-county emergency service provider capable of
responding to the emergency. ‘

. Emergency 9-1-1 calls made on a cell phone located
within the State of New Jersey are routed to the
nearest PSAP (Public Safety Answering Point). In
general, each PSAP captures 9-1-1 cell calls within
reach of a specific group of cell towers. The PSAP
captures all 9-1-1 calls in that area, without regard
to the cell network service provider.

1326a NJ04436



10.

11.

12.

13.

14.

15.

The Salem County 9-1-1 Center, which operates
under my supervision, is the designated PSAP for an
area which includes cell towers located in and near
Oldman’s Township, Penns Grove Borough, Carney’'s Point
Township, Pennsville Township and Elsinboro Township,
all in Salem County.

For purposes of assigning an emergency response
provider, the Salem County 9-1-1 Center treats
emergencies on a dock or pier adjoining property in
Salem County no differently than emergencies in a
building: the Center dispatches the emergency service
provider located in the same town as the emergency.

Oldman’s Township, Penns Grove Borough, Carney’s
Point Township, Pennsville Township and Elsinboro
Township all front along a portion of the Delaware
River within an area called the “Twelve-Mile Circle.”
I am aware that the State of Delaware is claiming that
it, and not New Jersey, has regulatory authority over
and emergency response obligations concerning any dock
or pier that extends beyond the mean low water line on
the New Jersey side of the Delaware River in these
Salem County towns.

For purposes of responding to emergencies on a
dock or pier in Salem County, it is the policy and
procedure of the Salem County 9-1-1 Center to notify
and dispatch emergency service providers from the
Salem County municipality which has direct, land
access to the dock or pier. For example, the Carney's
Point Fire Department would be dispatched to a fire on
a dock or pier adjoining land in Carney’'s Point.

Oldman’s Township, Penns Grove Borough, Carney'’'s
Point Township, Pennsville Township and Elsinboro
Township all have their own fire departments and
emergency medical service providers.

Penns Grove Borough, Carney’s Point Township,
Pennsville Township and Lower Alloways Creek Township
all have their own police departments, and Lower
Alloways Creek serves Elsinboro Township. Oldman’s
Township is policed by the New Jersey State Police.
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CL pho ot

Carl W/ Wentzell O
Coordinator, Salem County
Emergency Management

135 Cemetery Road
Woodstown, New Jersey 08098
(856) 769-2900

Subscribed and sworn to
before me this AAY day

of ,Qi,ja,,sf , 2006
{name)

Notary Public
State of New Jersey

My Commission Expires on ___ date. MARIANNA D. BACON

Notary Public of New Jersey
My-Commission Expires November 4, 2006
ID# 2195288

1328a NJ04438



Number 134, Original

In The
SUPREME COURT of the UNITED STATES

STATE OF NEW JERSEY,
Plaintiff,
V.
STATE OF DELAWARE,

Defendant.

AFFIDAVIT OF J. THOMAS BUTTS

State of New Jersey:

58
County of Gloucester

J. Thomas Butts, being duly sworn, deposes and says:

1. I am Emergency Response Coordinator for Gloucester
County, New Jersey. I have held this position since
May, 1998. Prior to that time I was employed by West
Deptford Township Police Department for 27 years;
serving as Chief of Police for my last six years.
During those twenty-seven years, attended numerous
training courses. I have a Bachelor'’'s Degree in
Criminal Justice from Glassboro State College. 1 also
graduated from the 148 session, FBI National Academy
in Quantico.

2.1 and my 140 staff members, including computer and
communications specialists, coordinate the plans and
operations of the various components of Gloucester
County'’'s emergency operations plan: first responders
(police, fire, public health and emergency medical
service) as well as public works, public information,
emergency warning system, the Community Emergency

1329a NJ04431



Number 134, Original

In The
SUPREME COURT of the UNITED STATES

STATE OF NEW JERSEY,
Plaintiff,
V.
STATE OF DELAWARE,

Defendant.

AFFIDAVIT OF J. THOMAS BUTTS

State of New Jersey:

S8
County of Gloucester

J. Thomas Butts, being duly sworn, deposes and says:

1. I am Emergency Response Coordinator for Gloucester
County, New Jersey. I have held this position since
May, 1998. Prior to that time I was employed by West
Deptford Township Police Department for 27 years;
serving as Chief of Police for my last six years.
During those twenty-seven years, attended numerous
training courses. I have a Bachelor’s Degree in
Criminal Justice from Glassboro State College. 1 also
graduated from the 148" gession, FBI National Academy
in Quantico.

2.1 and my 140 staff members, including computer and
communications specialists, coordinate the plans and
operations of the various components of Gloucester
County's emergency operations plan: first responders
(police, fire, public health and emergency medical
service) as well as public works, public information,
emergency warning system, the Community Emergency
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Response Team and other groups who assist the first
responders during emergencies.

. I, and personnel under my supervision, respond to
emergencies, support community events, investigate
complaints and provide technical assistance and
support to citizens and agencies. We host C.P.R.,
Basic First Aid, and Response to Terrorism and
Incident Management classes for public workers and
community wvolunteers.

. Each county in New Jersey has an Emergency Management
Program headed by a Coordinator. All County Emergency
Management Coordinators are supervised by the State

Director of the Office of Emergency Management (OEM).
Since 1980, the OEM has been located in the Division
of State Police, Department of Law and Public Safety.

. As County Coordinator, I am familiar with the policies
and practices associated with routing and handling
calls for emergency assistance.

. Any 9-1-1 telephone call for emergency assistance that
is placed from a land-based telephone located within
Gloucester County (including a portable telephone) is
routed to the Gloucester County Emergency Response
Center, which operates under my supervision.

. The Emergency Response Center listens to the call,
determines the nature of the emergency, and dispatches
the appropriate in-county service provider to assist
the caller or victim. For example, fire department

personnel are dispatched for fires, an ambulance for
medical emergencies, etc.

. It is our standard procedure to dispatch emergency
service providers located in the township in which the
emergency is located. If that service provider is
occupied with another emergency when the call is
received, it is our procedure to dispatch the nearest

in-county emergency service provider capable of
responding to the emergency.

. Emergency 9-1-1 calls made on a cell phone located
within the State of New Jersey are routed to the
nearest PSAP (Public Safety Answering Point). In
general, each PSAP captures 9-1-1 cell calls within

1331a
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10,

11.

12.

13.

reach of a specific group of cell towers. The PSAP
captures all 9-1-1 calls in that area, without regard
to the cell network service provider.

The Gloucester County Emergency Response Center,
which operates under my supervision, is the designated
PSAP for an area which includes cell towers located in
and near Locgan Township.

For purposes of assigning an emergency response
provider, the Gloucester County Emergency Response
Center treats emergencies on a dock or pier adjoining
property in Gloucester County no differently than
emergencies in a building: the Center dispatches the
emergency service provider located in the same
township as the emergency.

I am aware that the portions of Logan Township
front along a portion of the Delaware River identified
as the “Twelve-Mile Circle” and that the State of
Delaware is claiming that it, and not New Jersey, has
regulatory authority over and emergency response
obligations concerning any dock or pier that extends
beyond the mean low water line on the New Jersey side
of the Delaware River within the Twelve Mile Circle.

For purposes of responding to emergencies on a
dock or pier in Gloucester County, it is the policy
and procedure of the Gloucester County Emergency
Response Center to notify and dispatch emergency
service providers from the municipality which has
direct, land access to the dock or pier. For example,
the Logan Township Fire Department would be dispatched

to a fire on a dock or pier adjoining land in Logan
Township.

14. Gloucester County Police Departments, fire

departments and EMS squads have had occasions to
respond to a dock or pier within Gloucester County.

To name a few, in my former capacity as a Police
Officer in West Deptford Twp, I had the occasion to
go to the Texaco Wharf (currently Sunoco) to assist
Immigrations and Naturalization agents and, at various
times, to assist in criminal investigations and EMS
emergencies. There are many instances where local
Emergency Medicals Services (EMS) are called for
medical emergencies on and off ships. Logan Twp PD

1332a NJ04433



and EMS were called to respond to an industrial death
on a drilling rig off the Ferro Wharf.

15. There have been a number of on-board fires. Most
recently two fires at Coastal (now Sunoco}; one a
galley fire and one an engine room fire that required

a multi-alarm response from Gloucester County Fire
Departments.

16. Greenwich Township Police has an agreement with
Valero to provide armed security for ships coming into
their port as needed. In the past they've been called
upon to guard a ship whose crew has been gquarantined
and/or the ship hails from a home port which causes
concern from a security stand point. The Captain of
the Port (Philadelphia Coast Guard) would order
security measures and the Greenwich Police Department
would be paid directly by the ship’s agent.

Q\ _ %mﬂ/&é‘ﬁk

J. Thomas Butts

Coordinator, Gloucester County
Emergency Response

1200 N. Delsea Drive

Clayton, New Jersey 08312

(856) 307-7130

Subscribed and sworn to
before me this 5™ day
of September, 2006

CATHY M. dENRY U

Notary Public

State of New Jersey g
My Commission Expires on L/é Qéﬂﬁf
L4 /t/ L4
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Number 134, Original

In The
SUPREME COURT of the UNITED STATES

STATE OF NEW JERSEY,
Plaintiff,
v,
STATE OF DELAWARE,

Defendant.

DECLARATION OF BETH S. REDDY

I, Beth S. Reddy, declare that the following facts are
to the best of my knowledge, information and belief:

I am the Section Chief of the Engineering Review
Section within the New Jersey Department of
Environmental Protection’s (NJDEP) Bureau of Release
Prevention. I have held this position for fifteen
years. Prior to that time I was employed for five
years by the NJDEP Division of Environmental Quality
as an Environmental Specialist. I obtained my Public
Manager Certification through Rutgers University and
DEP in 1991, and in 2002 I became a Certified
Hazardous Materials Manager by the Academy of
Certified Hazardous Material Managers and the
Institute of Hazardous Materials Management.

. In 1991, the New Jersey legislature enacted a number

of amendments to the New Jersey Spill Compensation and
Control Act, N.J.S.A. 58:10-23.11 et seg. The stated
goal for these amendments was to reduce the
possibility of discharges of hazardous substances to
the environment and minimize the consequences if they
did occur. N.J.S.A. 58:10-23.11a.

1334a ‘ NJ06530



3. pursuant to the Act, NJDEP adopted rules providing
standards for discharge prevention by facilities and
establishing requirements for emergency response to
releases of hazardous substances, N.J.A.C. 7:1E et
seq. The rules require all major facilities in New
Jersey to prepare and submit Discharge Prevention,
Containment and Countermeasure (DPCC) and Discharge
Cleanup and Removal (DCR) plans to NJDEP for approval.
A “major facility” is defined as a facility with a
total storage capacity of 20,000 gallons or more of
hazardous substances other than petroleum products (as
listed in Appendix A of N.J.A.C. 7:1E); 200,000
gallons or more of all hazardous substances including
petroleum products; or an equivalent measure for
substances not commonly measured by volume.

4. The purpose of a Discharge Prevention, Containment and
Countermeasure (DPCC) plan is to prevent discharges
from occurring, and if they do occur, to reduce any
effects on the environment. NJDEP requires the
following information in DPCC plans: general
information about the facility, a site plan of the
facility, a drainage and land use map and a
topographical map as well as information on storage
areas, loading/ unloading areas, process areas,
secondary containment systems, marine transfer areas,
flood hazard areas, leak detection procedures,
housekeeping and maintenance, personnel training,
physical security measures, standard operating
procedures, record keeping, and a schedule for
upgrades. ‘

5. The Discharge Cleanup and Removal (DCR) plan describes
what the facility will do if a discharge does occur
despite precautions. The DCR plan must therefore
contain information on the facility's response
coordinator, chain of command for an emergency
response action, notification procedures, provisions
for annual emergency response drills, a list of
available equipment and personnel, a deployment plan
for personnel and equipment that includes on-site and
off-site response measures, procedures for determining
recycling or disposal options, an agreement with the
local emergency planning committee, and proof of
financial responsibility.

1335a
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6. Both DPCC and DCR plans must be renewed at least once

every three (3) years by submitting them to NJDEP for
approval.

7. 1 am aware that the portions of Logan Township,
Oldman’s Township, Penns Grove Borough, Carney’s Point
Township, Pennsville Township and Elsinboro Township
all front along a portion of the Delaware River within
an area called the “Twelve-Mile Circle.” I am aware
that the State of Delaware 1is claiming that it, and
not New Jersey, has regulatory authority over and
emergency response obligations concerning any
improvements that extend from the New Jersey shoreline
and terminate beyond the mean low water line on the
New Jersey side of the Delaware River within the
Twelve Mile Circle.

8. I have reviewed the records of the Bureau of Release
prevention and found that three (3) facilities with
property on the New Jersey shoreline within the
Twelve-Mile Circle that store hazardous substance (s)
in high quantities and, therefore, have filed DPCC/DCR
plans with NJDEP: E.I. DuPont de Nemours & Co., IncC.
Chambers Works in Deepwater, New Jersey (DuPont),
Logan Generating Company, L.P., which runs the Logan
Generating Plant in Logan Township, Gloucester County,
New Jersey (Logan), and Conectiv, which runs the

Deepwater Generating Station in Pennsville, New Jersey
(Conectiv).

9. None of these major facilities’ DPCC/DCR plans
identify any person or organization within the State

of Delaware as an emergency responder in the event of
a discharge.

DuPont’s DCR Plan

10. DuPont’s DCR plan encompasses property that
includes a marine terminal that extends from the
shoreline at its property in Deepwater beyond the mean
low water line on the New Jersey side of the Delaware
River within the Twelve Mile Circle.

11. The “Community Emergency Communication Procedure”
in DuPont’s DCR plan requires that DuPont contact the
Salem County New Jersey Office of Emergency Management
by telephone if a fire, fume release or spill poses a




significant impact on the local community. Further,
should a fire, spill, fume or gas release pose a
potentially significant impact upon the Delaware
Memorial Bridge, DuPont must notify the Delaware River
and Bay Authority. DuPont’s Community Emergency
Communication Procedure does not provide for
notification to the State of Delaware, or to any
Delaware counties or municipalities.

12, The “Environmental Notification Procedure” in
DuPont’s DCR plan requires that DuPont telephone the
New Jersey NJDEP Hotline within 15 minutes of the
discovery of a release of chemicals above reportable
guantities under the Federal CERCLA or Federal EHS, as
well as the release of a New Jersey hazardous
substance without a reportable quantity, that cannot
be cleaned up within 24 hours or that enters a body of
water. Failure to meet this timeframe could result in
fines being imposed by NJDEP. DuPont must also make
follow up calls to NJDEP to provide additional
information in an ongoing situation, and a final call
when the incident 1s over.

13. In the case of any air or fume release, DuPont’s
DCR plan requires DuPont to call NJDEP and the Salem
County New Jersey Office of Emergency Management
within fifteen minutes of discovery of the release.
In addition, if the amount of release is above the
Superfund Reportable Quantity, DuPont’s DCR plan also
requires DuPont to contact the National Response
Center and Delaware Natural Resource Environmental

Control during its weekday and weekend hours of 7:30
AM to 4:30 PM.

14, In the case of any spill in the Delaware River of
a chemical listed on the New Jersey hazardous
substance list, DuPont’s DCR plan requires DuPont to
notify NJDEP and the Salem County New Jersey Office of
Emergency Management within fifteen minutes of
discovery of the release. If the amount of the spill
is above the Superfund Reportable Quantity or the
material is a petroleum product that will leave a
sheen on the Delaware River, however, DuPont is also
required to contact the National Response Center
Hotline and Delaware Natural Resource Environmental
Control during its weekday and weekend hours of 7:30
AM to 4:30 PM.

1337a
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15. For other releases or spills where either the
chemical is unknown but believed to be on the
reportable list or unknown put believed not to be on
the reportable and in an amount of greater than 5,000
pounds, DuPont’s DCR plan requires that DuPont notify
NJDEP and the Salem County New Jersey Office of
Emergency Management within fifteen minutes of
discovery of the release.

Logan’s DCR Plan

l6. Logan’s DCR plan encompasses property that
includes a barge unloading pier that extends from the
shoreline at its property in Logan Township beyond the
mean low water line on the New Jersey side of the
Delaware River within the Twelve Mile Circle.

17. Logan’s DCR plan requires Logan to contact and
provide information about a chemical release or spill
to local emergency response personnel and NJDEP within
15 minutes of its discovery. If NJDEP's Hotline
number is inoperable, Logan is required to notify the
New Jersey State Police. Then, within thirty (30)
days of the incident, Logan is required to submit a
written report to NJDEP that details, among other
things, the name and amount of the chemical released,
location of discharge, and clean up measures.

18. Logan is also required to report malfunctions in
its discharge detection systems to NJDEP within
fifteen (15) minutes after the time that the
malfunction was discovered or should have been
discovered. Then, within two (2) hours of the initial
report, Logan must provide NJDEP with a follow~up
report indicating that the malfunction has been
repaired, an alternate system has been activated, or
the equipment protected by the malfunctioning
detection equipment has been taken out of service.

19. Logan’s DPCC/DCR plans do not require
notification to the State of Delaware or to any of its
counties or municipalities. If Logan releases oil

that reaches a water course or it releases a hazardous
substance, Logan’s DCR plan requires it to report the
incident to both NJDEP and the Federal National
Response Center.

1338a
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Conectiv’s DCR Plan

20. Conectiv’s DCR plan encompasses property that
includes an approximately 550 foot long water intake
and discharge structure that extends from its property
in Pennsville, New Jersey beyond the mean low water
line on the New Jersey side of the Delaware River
within the Twelve Mile Circle.

21. Conectiv’s DCR plan requires that it contact and
provide information about a chemical release or spill
to NJDEP within 15 minutes of its discovery. If
NJDEP’s Hotline number is inoperable, Conectiv is
required to notify the New Jersey State Police. 1In
some circumstances, Conectiv must notify the National
Response Center of a release or spill. Conectiv’s DCR
plan does not require any notification to the State of
Delaware or to any of its counties or municipalities.

I declare under penalty of perjury of the laws of the
United States that the foregoing facts are true and
correct.

Executed on: [Of/pZ/. b

eth S. dy,
NJDEP, e eventiop Programs
el

e

Bureau of Release Pre tion,
Engineering Review Section
Station Plaza 4

22 §. Clinton Ave, - 3rd Fl.
Trenton, New Jersey 08625
(609) 292-1690
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STATE OF NEW JERSEY

DEPARTMENT OF LAW AND PUBLIC SAFETY
OFFICE OF THE ATTORNEY GENERAL

ROBERT J. DEL TUFO LEGAL AFFAIRS ALEXANDER P. WAUGH, JR.
ATTORNEY GENERAL COUNSEL TO THE ATTORNEY GENERAL
LEGAL AFFAIRS DIRECTOR
FREDERICK P. DE VESA MEMORANDUM ASSISTANT ATTORNEY GENERAL

FIRST ASSISTANT ATTORNEY GENERAL

TO: Colonel Justin J. bintino
Superintendent of State Police

Steven J. Madonna
State Environmental Prosecutor

THRU : Alexander P. Waugh, Jr.
Counsel To The Attorney General
Legal Affairs Director

FROM: Philip H. Hopkins, Jr. 7
Deputy Attorney General7 /\
Legal Affairs

DATE: April 30, 1993

SUBJECT: Jurisdiction on the Delaware River Between New Jersey
and Delaware

Assistant State Environmental Prosecutor 0'Reilly
requested an opinion for the benefit of the Marine Police on the
jurisdiction of New Jersey on the waters of the Delaware River
within the twelve-mile circle around New Castle, Delaware.

‘Based upon a review of the statutes and case law, it is
my opinion that the Marine Police may enforce the criminal laws
of the State of New Jersey on the Delaware River east of the main
channel, but not laws providing only a penalty for violation.

The above conclusion is based on N.J.S.A. 52:28-36,
which give New Jersey and Delaware concurrent jurisdiction,
notwithstanding that the boundary line is the low water mark on
the New Jersey side of the river.

If you have any questions, please let me
know.

PH
c Asst. Pros. O'Reilly

1340 NJ04636
RICHARD J. HUGHES JUSTICE a J 08625-D081 » 609-984-6996

NEW JERSEY IS AN EQUAL Obrunisur.... . APLOYER
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' Mr. Hugh R. Sharp, Chalrman

State Highway Deperdrsnd

Tho powsr to sell ls given the Highway Dopartment by e phrase:

taivide the piblic lemds imto twasts of fifty acves, op less;
el spll oueh traets, o sy park thersef, s dsemed advisabls to
sell.”

What is the wsaning %o b9 given Lo ths words “the publle lands®
a3 used in Seoticm 4508, Chapisr 457

The phvase 'publlc lands" was £iret used in Chepter 5, 27 Del.
1., 2pp. Apedl 2, 1013, which created & Pubiic jsnds Coumisglon.
Sai4 fct veod in part as follows:

"WEEREAS there 1o o great smoumt of public lgsd within the
Stote of Nelowere the bowndardies of wihich have not boen ascerteinsd,
end

WHEREAS it is igposeilble for the State undsy prosent sopditlons
te dispose of seid lands vhen an oppovbunity shall offer, and

WHERFAS thers i3 2b present no supsrvisicn of sald public lamds,
therefors, « '
noaeH o h e
_ Seetion 1. That Ur. Hipem R. Burbom, Hicherd R. Hemmoy,

Harey J. Avdersom amd Biward §. Walls be amd they eve hereby created
ard constituted a Coumicsion to ascerteln the location of the publis
lands of the State of Dslavuee and o have the sume m&'«:ﬁd aIsl
plotted and $o have gemstal aupervision ower $ald TuRile lsods.

Seid Comission st , alber having the spid lands plotted, have
s2dd plots recerded in the office of the Resorder ¢f Deeds In the

Gounby in which any such lend mey lie. ,
Sestion . S0id Commlssion shall hove authority by and with
the epprovel of ths Covernmor to éivide sald lanis into Lrasis of
fifty zeves or less, end sueh Comissioners togethel vigh the
Governoe ars howeby euthorizsd and empovored $0 excoube ang deliver
aud sulficient Dead for any vert of sald publis lands, boing
if%y seres ov lzes, in exteab whoosver sald Coumlcsion apd Qovernor
goall doem 1t odvisebie %o sell sush twrest o sny pavrt of amy such

13425
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Mr. Hugh R. Sharp, Chelroon
State Rigwmey Departuent

f£ifty scre tract. The ssid Comrlssion is authorized, if they shall
desn 1t expedlsnt, to require the gsxpenditure of a coriain amount
of monsy upon any suth Lrest of land by ony DOVIOR OF DOYSONS
purchesing or of plesing on such sale ey other couilitions whish

. they mey desm advisable Tow the publis good. A

Ssction 5. The said Comaission ls herely suthosized and
dipasted to cave for he public lawd of the Shate of Delavers
supervise the sale of aay mberial product such as bhay, which may
bo Sroun O Hey grow Ubohn any guch iapd, sud owke rosurn of thedlr
procesds, showlag the amount of receipts and expsudlsures o ths
anxh Cocsral Avsewbly of the State of Delawers.

Sceticn 6. Toe sald Conmission is horoby authorlzed Lo survey
and lay off guch publlc highuways throvgh any guch lands a3 &wey
may deen advisshle grd for the public good.”

oo comstrustion to bo given of the words ‘public lands " in
7 Del. L. must be ascevtained from the entlre A6%. Gomsidoving
the divecticns ©o the Commissicon to locate the wuklis lands; o
have thoy surveyed end plotted; o resord the piots in the
Recorder of Dests office; to divide the "suid lamde’ into tracis
of fifty aoves or less viih suthority to sell sush prants "or any
part of sush £ifty acr rreet’, to reguire the expewiiturss of
mendes uwon auy tract sold; Lo cars for the publis lands; to
sugorvise the sale of any pateried preéust such &3 hay, which unsy
Yo grown or Wiy grov upon such langd; aml o Survey wad day off
public highweys ' dhwough any such lands”, 1% iz our rpipiop the
proper constructlon of the Aot weguives thet only ficm lawd
wsuelly soid by ooroage waes ipeluded in the definltim of publie
Jands 2nd the leglslsture Gid mot Intend to jnclude sutmerssd
%mg perticulsrly those bemmath 2 nedy of waiter &8 the Delsware

v@z‘n

The suthoridies eppear $o confim this constrmwtion of the
stetute. Fosrhom, on Weiers and Water Rights, Vol. 1, Ssehion 45,
hen is to the effect that & power Lo ssll or & grent of sulmorgsd
jends must be given in clesy end specific innguags.
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1955

Mr. H R. Shavp,Chairuen
State Highway Dopartmsnd

In the cass of Money ob el., v. Wopd, 138 So. 357, Miss. {1928}
the Court congtrustd Ihe Stosune givinge wne Land Comulssionsy
suthority to sell "lond" cmed by the State as not inscluding

iands 1lying undsr the waters of the Misslssipel Sowd. I; 1ts
opinion $he Oouprt sald:

"We thimk theb the word "lamd’ ussd in the stabule means
iends a3 aistinguished freom water. Ons of the definitioms given
by Webster 1s the 'solid paet of the surface of the sarth as
distinguished fron water, constlbtuting & part of sush supfeoe,
sspeciaily from oosans and seasf.”

The Court cited the serlier sose of Hubsr v. ¥Frevet vhare
the Court was celled imon to comstrus the TLrass  putiic lands”
88 5o wanther it wes brosd onovgh §o cover urban busingss properiy.
The Court there held it was nob and in lte opinicn sald:

".ot@ are of opinion thet it was not the purpose of the
legisieture o deal with whan LUsiness properdy Furvayed and
divided into blocks and lots; that 1t was the purposs of the
legislature 50 deal alone with thoss public lawds whigh axe
usually bought and s0ld by avreags, in othey wonrds, propodby
comnonly kmown as repel lsnds, lands valuable for their tiabsr or
pastburage ov for egriculture. It is trus in order %0 sC hold we
wust 3_%6 boyord the striet lotbter of the statuts. But that is
justified in a proper cose and we think this is & ¢ase of that
character.” This 6280 48 cited in 65 C.0.5., Page 218, Ses. 99(2).

_ _In the cats of Yorthern Pag. Ry, Co.
161 Pac, 85k, Ideho (IOID] 8% Pags ooy che

"2oms qusetion is reised as o vhsther the bsds of the
ravigable stresms of the Stete cowe within ths torms pukliic lands®
or 'public domain'. Those tomms ere ussd in the Unlisd States
Statutes and desisions o des be suchk lands as ave subjecht 1O
gale or other dispossl uivicr the gamerel laws of the Undted Statns
or Statss, and ave not bold back or reserved Lor euy special op
govertwental pUrpOS8Sces ,

1344a
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1955

Mr. Huga R. Shorp, Chalrmen
State Hlghway Departmeant

"Fublic Lends”, =uch as are vefovred to in Avticls O of the
State Comnstitution snd whick are subject to disposel by the State
lovd Boord undsr M6 lows epasted o o be epsoted by the lsgls-
jature, do ot include the beds of navigable weters or 1
thereur 48z below high-water week.”

Tr DeMoritt v. Roblson land Comnlssiomer, 102 Tex., 358,
1316 5, Wo 785 LICU0T the Bistuce permiited the sale of 'public
lamds". The Courk puk this question "does this lsnd cows within
the teyae ‘public lewd® o3 used Ia Article ﬁié-gﬁég%ﬁ‘c@m above,
erd is 1t subjest to yurchase, usisw Artisle 3M9B{1)?" p. T97.
Tue Covpt then seld:

“Inove is nolhing ip Articles 340B{s) and 3US8) i) which
ipAicotes tmt the leglalature used the words ‘public lands’ in
s sevise othow thewn thet weich the law siteches to them. It
Follows that the velator hod ns right $0 purchass, nor hed the
Gommise loner pover to sell the soll lylsg below the line of
grdinery hign tide. Inm combemplation of law, it ves not land,
Wt water.” Pege T97.

Ty ere eve other siuiler suthorities which could be cltsd to
show ke approach end comslusions resshed by verious Courts o
this ccnstrustics problat.

By et of Aprdl 1€, 1929, belng Chepter 2, %6 Uel, L.,
supervision and control over Fublisc Lands was transferred %o the
 Staits Fighwoy Departmont. While Sectlom 1 of Chapter 2 1imited
the trensfer of supsrvision and combrol to "Public Laepds of the
State «f Delawero, as coceriained in regard to lovation, surveyed
apd plotbed unds® the supervision and direstiem of the Fubile
Lamde Comslssion,” yeb Section 2 appssrs L0 have glven the Stat~
Highwey Depertusnt essentlally the sams suthowrity Lo susvey
wsurveyed Public Issds as was given the @rigﬁeez Pubide Londg
Commission undep Sscbion § of the 1933 Act. o

1345a
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Mr. Bugh R. Sherp, Chalwmn
Stabs Hibway Department

The Aot of 1020 was in substanes simiiar %o the 1913 Aot
gnd a3 vot conteln any leoguese vhich coulfd be conslicred as
specific: 11y broadsning the deiimlilom of "Public lands” as
devived fvem the 10913 aAcsh.

e verlous Scts vore insluded im the Rovised Onde of 1935
in Articim 3, Chapter 166.

The next smcndusnt was by Aet of fpril 9, 1845, Chapier
272, 45 iel. L., whlch expovercd the State Higway Osportment,
togather with the Govermor

"oo omecute avd deliver, in proper form, a isass of &E
part of (e public lends of $he State of Delswars, winlch publilc
ionds sre under the supervision aund control of the State Highway
Depavtasid by virdtve of the provisions of Avsicle 3 of this

¢

Chapter.’ 57468, Ses. 27A.

It {8 cur opinion that the sbove langusge did not expand or
enlarge the previcus defimitlon of "Public Lands" 3¢ a3 e lmplude
submergstl Tands under the Delavers River. Tho emondment by its
vary temus marely gave the State Highway Depertuwsnt the right to
lengs those public londs which were undsr its comiwel by virtus of
pravious Asts.

The cnly paragraph which hag offersd any difficulby is the
third pavagreaph in the 1985 Awendment. The Dirst clausse of this
pavagiapl: reads es follows:

"Sothing in this Act contained shell Lo comstrusd gs suthovizing
or ampoworing the Deparimaet to lecse ezy lond which is uzed as an
oystor plantation, oyster bsd, or oyster botbowm.’

Jush vhat the leglslaturs bed in mind by the above clauss is
Aifricult to say. It doos mob nscessarily Pollow from the
limitaticn of the power to lssge as to any lemd which is used a3
an oystay plantadticon, bsd or bottom, thet the State Highway
Departpsut theretofore had boen glven by clear and specific
%@x%m@ supervision of sulmorged lapds inm the Delawars River as
"Bublic Iamds” within the ssaning of the prior Acts.

1346a
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Mer. Hugh R. Sharp, Chalsnan
State Highway Departuwenb

The incomgrulty In demying the rlght 0 leess euy land used
as an oyster plantation, twd or bobhow yet leBWE the right W
gsell the sawme lands is spporent. :

Purthay, paragreph wo in suggesiing the wight o suthiorize
btelegreph and telephone lines, bullding parks, powsy statlons,
ppeoling pismts, ponds apd woadweys on lands demised, together
with peragreph four vwhich suthorizes the deparimant o oxpond
mongy o tie “protection, improvement o restoration of lands
demised or of lands adjocent bto amy public lands demised”,
indicates that scmething obthor thon submerged lands in the
Delovere River was intemdsd.

We do not by thils opinion pass won the gqueeilion as to when
the Stote moy ba restricisd as to selling or leasing lands wnich
way affect mavigetion or the wighits el the publis.

Yours very touly

%Mw Shpald, /Cg,,rz:«»gx«W"
ﬂm‘ﬁ&ﬁ?ﬂiﬂ@i

HEL RER
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JUN 2 4 19598 et e —
Regulatory Branch | r RECEIVED
Application Section II 30
JUN 3 U j998

SUBJECT: CENAP-OP-R-199702535-39

Mr. Juan S. Crofton WETLANDS & AQUATIC

PROTECTION BRANCH
Crofton Diving Corporation
16 Harper Averue
P.Q. Box 7758
Portsmouth, Virginia 23707

Dear Mr. Crofton:

Enclosed is a Department of the Army Permit (Enclosure 1) authorizing
Delmarva Power and Light Company to install a fiber optic cable approximately
1.4 miles north of the Delaware Memorial Bridge, between Pigeon Point, New
Castle County, Delaware and Carneys Point Township, Salem County, New Jersey;
and a notice of authorization (ENG Form 4336-Enclosure 2) to be conspicuously

displayed at the site of work.

Carefully review all the terms and conditions of the Department of the
Army permit and understend them fully. Performing any work not specifically
authorized by the permit or failing to comply with its conditions may subject
you and/or your contractor to the enforcement provisions of our regulations.
If a contractor performs the work for you, both you and the contractor are
responsible for assuring the work is done in conformance with the conditions
and limitations of this permit. Please be sure the person who will do the
work has read and understands the conditions of, the permit,

This office shall be notified of the commencement and completion of the
. permitted work. To assist you in meeting this requirement, enclosed with the
Department of the Army Permit is a Notification/Certification of Work
Commencement Form and a Notification/Certification of Work Completion/
Compliance Form which must be signed and returned to this office, Additional
information concerning this permit may be obtained by writing to Lawrence M.
Slavitter of my office at the above address or calling between the hours of
1:00 and 3:30 p.m. at (215) 656-6734.

If any material changes in the location or plans of the permitted work are
found necessary on account of unforeseen or altered conditions or otherwise,
revisaed plans should be submitted promptly to this office in order that the
revised plans, if found unobjectionable, may receive tha approval required by - -

— law befofe operations on the permitted work are commenced.

Sincerely,

Frank J. Cianfrani

Chief, Regulatory Branch
Enclosures

1359a
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SUBJECT: CENAP-OP-R-199702535-39

Copies Furnished:

NJDEP, Bureau of Coastal Regulation
USFWS, Pleasantville

NMFS, Highlands

USEPA, Region 11 )

DDNREC (William Moyer)-

DDNREC (Sarah GCooksey)

USFWS, Annapolis

USEPA, Reglon III

NMFS, Oxford .

CENAB-RE-C (M. Hewitt)

CENAP-OP-RD (Kevin Faust)

USCG, Fifth District

NOS, Mapping and Charting
Surveillance and Enforcement Section
Single Copy File

Apent:

Juan S. GCrofton

16 Harper Avenue
P.0. Box 7756
Portsmouth, VA 23707

CENAP-IM-§ (Strucko)
CENAP-OP-C (Peffex)
CENAP-OP-R (Cianfranil)

T e ol SN SR e prer— s 4 5 - e
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Roy F. Weslon, Inc.

1400 Weston Way

P.0. Box 2653

West Chester, fennsylvania 19300

® £10-701-3000 » Fax 610-701-31R6
MAAGEFS DESGASCONSATANTS gy chweslonLCOM
21 February 2001

Sarah W. Cooksey o
Administrator (8 Z VLo
Delaware Coastal Management Program
89 Kings [Tighway
Daver, DE 199101

Dear Ms. Cooksey:

Sunoco, lnc. (R&M) (Sunoco) and their consultant Roy F. Weston, Inc. (WESTON®) request a
Coastal Zone Consistency Determination for tho proposed maintenance dredping project at the
Sunoco Marcus Jlook Refinery located in Marcus Hook, PA.

A project description, review of
applicable Delawars Coastal Menagement Program (DCM

P) policy tequircments, and
consistency stateiment are provided below.

Neccssary Data and [nformation

{
1. Project Description

As previously discussed, the proposed project will occur in three states: New Jersey,

Pennsylvania, and Delaware. The majority of project will occur on the lunds of
Pernsylvania and New Jerscy; howover, two parts of the proposed project will occur
within the State of Delaware,

The first part 1o oceur in Delaware is the maintenance dredging of approximately 3200
cubic yards of sediment material from a portion of Dock 3C at Marcus I{ook Refinery, as
well s the maintenance dredging of sn associated intake structure. Scdiments to be
dredged aro located in New Castle County just south of the PA/DL state border on the
Delaware River, Sce attached figures in the 1).S. Army Corps of Engineers (USACT)
Permit application for the location of sediments for the maintenance dredging projcct.
‘The subaqueous lands to be dredged are owned by Sunoco Marcus Hook Refinery. The
dock and intake structarc have becn dredped proviously, as reccaily as 1997,
Approximately 25,800 square fect of area will bc dredged in Delawarc. Using a
hydraulic dredge, Dock 3C will be dredged to its dosign depth of 40 feet MLW 42 0
overdredge, and the outfall structure will be drodged to a depth of ~20 fect MLW +2 i
overdredge. Note that the majority of this majutenance dredging projeet will occur inthe
waters of the Commonwealth of Pennsylvania, with the exccption of the 3,200 cubic
yards 10 be romoved from the State of Delaware. Disposal of dredged material will oceur

entirely within the State of New Jersey at the USACE Oldmans Confined Disposal
Facility (CDY).

The sccond portion of the proposed project 10 occur in Delaware is the temporary
placement of approximately 11,000 fect of hydraulic dredging pipeline in the Delaware
River. ‘Lhe pipeline will be placed from the docks of Marcus Hook Refincry, located in

®
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Sarah W. Cooksey 2 7 21 Fcbruary 2001
Delaware Coastal Management Prograra

Marcus Hook Borough, PA, to the U.S. Ammy Corps of Engineers (USACE) Oldmans
Confined Disposal Facility (CDF), located in Oldmans Township, NJ. Sce attached figure
for pipcline placcment. Note that the pipcline configuration in this map has been
modified from the original configuration provided tp USACE. Note that placement of the
pipeline will be on the submerped 1ands of the State of Dclawarc in the Delaware River;
hawever, the pipeline will cross the Delaware River navigation channel in lhe
Commonwealth of Pennsylvania. ‘l'emporary pipeline placement on Delaware submerged

lands would last no longer than 4-6 wecks, and would occur from early March 2001 to no
later than April 15, 2001,

As part of this project the following peemits/determinations have been applied for:

401 Water Quality Certificate from NJDLP »
Real Estate License for use of USACE CDI from USACE
Department of the Army Permit for Hydraulic Dredging from USACE

Subaqueous Lands Permit for pipcline placement and dredging from
DNREC

Coast Guard Safety Zonc Permit
PA Coastal Zone Consistency Determination
NJ Coastal Zonc Consistency Detcrmination

‘Iie dredging contractor and contact for the proposed project is Norfolk Dredging
Company:

Graham Payne, Vice President
Norfolk Dredging Company
P.O. Box 1706

Chesapeake, VA 23327:1706
(757)547-9391

2. Purpose of the Proposed Project

The purpose of the proposed maintenance dredging project is to return the docking areas
associated with Marcus Hook Refinery to permitied depths. Currently, shipments to-
Marcus Hook Refinery must be lightered in the Delaware River. Maintenance dredging

of the docks will cnable Sunoaco to cease lightering operations and resume normal dock
operations. '

3. Assessment of Project & Affected Arcas

“Lhis seetion provides a briel asscssment relating to the probable effects of the proposed
maintenance dredging project and its associated facilities on Jand or water usc or natural

resource of the coastal zone to the relevant enforceablo policies of the DCMP. This
Nsweelnsert i 01 Nsharcdimn_de_czconsistoncy.doc
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Sarah W, Cookscy 3

21 February 2001
Delaware Coastal Management Program

review is conducted in tabular format, by listing DCMP palicies and then indicating

potential areas of impact from the proposed project. The table also indicates why the
remaining policies arc not applicable.

Review of DCMP Policies with the Proposed Project
Section

) Applicability/Consistency
AT Wetlunds Management NA ¢ project docs nol ocgut in or adjacent to
wetlands,
"5.A%  Weach Management T~ YA~ The projoct Gocs not oecwr in or adjacent 10 |
) bl o private beaches.
T 35.A3  Coastal Watcrs Management Conslstent

The proposed project I8 consistent wilh all
applicable policies listed in this scction. The
potcutial surface water temporary pollution
caused by dredging oporations has been
permitted by DNREC under u Subaqueous

Lands Pemmit.
SAA  Subaquoous Lands and Coastal | Consisicnt | The proposed profect does not involve the
Stelp Managemnent

generation of uny new industrial facilities, not
docs it involve the dredging on any new land,

Ttems 25 and 26 - Malntenance dredging
activitios will be restricted to permiticd depths
in thosc areas previously dredged. These
arcas arc not biolopieally productive arcas
(i.e., no SAV, shelifish prosent), Dredging will
not continye after April 15,2001 1o protect
anadromous (ish migration. Waler quality

impacts will be limited through the use of
hydrsulic, rather than clamshell, dredging.
‘Transpoct of materials to the CDF via pipeline
in NJ will be consistent with DCMP
roquircments, The pipeline will be imaintained
in goad order.
S.A5  Bormow Pils N/A Borrow pils arc nota part of the proposed
. | projuct,
§B1 “Public Tands” Management WA Public lands will not be encroached upon
. | during this project,
S.B2  Natural Arcas Management fUA . | The praject docs not occur in or adjacent to
. State-proteeted natural areas.
503 Flood Hazard Arcas N/A ‘The project docs not occur in the floodplain
(the project is subaqueous).
SB4  Portof Wilmington N/A “Tho profect does not occur in or near the Port
. Management of Wilmington.
5C1  Woodlmds and Agricultucal N/A ‘The praject does not occur in or adjacent to
Lands agricultural Jands.
5C2 CMP Historic and Cultural N/A The project does nat occur in or adjacent to
. Arcas Policies historlc or cultural arcas. _
5.C.3  Policies for Living Resources Consistent | Dredging will not occur alter April 15, 2001 in
L__ . order to protect anadromous fish migration.
Nawephuser M 645wharedimn_de_tzconsistency.dot
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Sarah W. Cooksey
Delaware Coastal Management Program

4

21 V'cbruary 2001

Review of DCMP Policies with the Proposcd Project (continued)

4. Consistency with policies of Delawaro Coastal Management Program.

This proposed maintcnanco dredging proj
cnforceable policies of the Nelaware Coastal

statoment of consistency is provided on the next page.

Nswe) v lwer 645 \sharalnun_de,_czeonsisiency.doc

1365a

seetion | Applicability/Consistency |
504 Minerel Resource Policy [_l NA Minerals will not be extracted as part of this
. _ipejeat__
505 Coastal & Reercation NA "}E‘hﬁe project s not on or adjacont 1o
i Conservation Lands conservation lands.
$C& Public Trust Docirine Policy Consistent | Navigation rights will not bo impeded by the -
proposed project, The pipeline will cross the
navigation channel 21 40", as indicated on the
, USACE perinit application.
~§D2 TMP evelopment Folicies WA | No dovelopment will occur as part of this
roject.
43 CMP Energy Facllitics TNA P’tﬁ project daes not include construction or
Policles hicavy industrial uses of DC land.
T S15A  CMP Public Investnent NA project does not invoive public
) Palicies investment,
5155 CMP Policles for Recreation “NA & project doés mot occur in or adjaccat to
and Tourism lands used for recreation.
506 CMP Narl Defense snd WA "The project will not interfere viih any national |
___Acrospaco Facilitics defensc activitics in tho CZ. ,
"SD.7° CMP Pulicics for Consistent | Tho construciion and removal ol the proposcd
Trunsportation Facilitics pipeline will be consistent with CMP resource
protection policies. Mare Impoartantly, the
proposed malntenance dredging project will
end the ongoing lightering activily in the
B ——_, Delaware River (as encouraged in item 10).
5 57 GNP Policies Tor Air Qualfty | Constsient | The prapased project will include (e burning
of foel for operation of the dredge. The
\_ emission source will be temporagy,
D9 CMP Palicies for Water WA The proposed project will not iicrerc with or
Supply Managcment draw from surface or groundwater public
. y . , water supply.
(51501 CMP Policics for Waste WA No waste ’aisp:'—osal 29s0ciated with the project |
Disposal will occur within the State of Delaware.
Management of dredged materials will occur
) catircly within NJ.
“§T " Cosal Zonc Managementand | Consistent | Agency contacts for all regulatory bodies in
Coordination Policics PA, USACE, and NJ will be provided to DE.
‘Ihe proposed project had ‘@ 15-day public
review for DE Subagueous Lands Permitand a
15-day public comment period for the USACE
L. permit

_

ect has been reviewed with the with the
Management Program (DCMP). The




)
i L30T X

Sarah W. Cookscy

21 February 2001
Delaware Coastal Management Proprum

Statement of Consistency

Sunoco Inc, (R&M) has determined that the proposcd mainienance dredging project complics

with_Delaware’s approved coastal management program and will be conducted in a mannct
consistent with such program.

Sunoco and WESTON sincerely appreclate the expedited review of the praposed project. 1f you

have any additional questions or concerns regarding this application for Sunoco Mareus Hook
Refinery, please contacl me (610-701-5093) or Cecclia Youngblood of Weston (610-701-3480).

Sincerely,

ROY R, WESTON, INC.
e (2

Thomas McVeigh 7

Principal Projeet Manager
ce:  Judy Brackin (Sunoco)
Gearge Murphy (Sunoco)
Cecclia Youngblood (WESTON)

Mswe e lascri\ 645\shatedimn_de czconsisiency.doc
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COASTAL ZONE MANAGEMENT FOR DELAWARE

FEBURARY 18, 1971

GOVERNOR'S TASK FORCE ON MARINE AND COASTAL AFFAIRS
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GOVERNOR'S TASK FORCE ON
MARINE AND COASTAL AFFAIRS

18 February 1971

The Honorable Pussell W, Petersomn
Governor of Delaware
Dover, Delaware

Dear Governor Peterson:

I have the honor to submit to you the Preliminary Report on the Coastal
Zone of Delaware prepared by your Task Force on Marine and Coastal Affairs.

This report contains key recommendations concerning the future use of Delaware's
Coastal Zone.

The Task Force is now in the process of preparing a Final Report on the
Coastal Zone of Delaware which will be completed in four to six months. This
report will contain detailed information on the present status, trends and
problems relating to the resources of the Coastal Zone and will include recom=—
mendations additional to those in the Preliminary Report.

The Task Force wishes to express its sincere appreciation to you for
your interest and encouragement to us throughout the past year of our work.
We also wish to thank the members of your staff and the Executive Depariments
of the State, the faculty of the University of Delaware and the many citizens
and organizations who have contributed background information on which our
recommendations are based.

Sincerely,

James H. Wakelin, Jr.
Chairman
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Witijam S, Gaither Dean of the College of Marine Studies,
Unlversity of Delaware
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Austin N, Heller Secretary, Department of Natural Resources
and Environmental Control
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FORWARD

This document Is a Preliminary Report of Governor Russell W, Peterson's
Task Force on Marine and Coastal Affalirs and provides certaln key recom-
mendations concerning the future of Delaware's Coastal Zone. A more
extensive and complete report will be issued in the next four to six months
which will contain information on the present status, trends, and problem
areas of the Delaware Coastal Zone together with additional recommendations
not covered In this report, The more detailed report wili address the
major resources of Delaware including water management, fisherlies and
wildiife; additional aspects of recreation includlng parks, boating, and
sportfishing; and a more extensive treatment of environmental quallty
inciuding, but not fimited to waste disposal, pesticides, protection of
the beaches and shoreline; and the problems created by mosquitoes and other
biting flies, In essence, the Final Report will be the first compilation
of available information and data on Delaware's Coastal Zone,

In preparing this document, the Task Force has made use of most of the
avaitable Information that will appear in the Final Report, even though
that has not yet been finallzed, assembjed, arranged, and edlted in a
sufficiently well-organized form to issue at this time, In view of the
urgency of certain decisions facing the State concerning the use of [ts
Coastal Zone, the Task Force has declided to issue a Preliminary Report,.

The recommendations of the Task Force are based necessarily on
information found in currently available reports and through interviews,

hearings, and conferences. However, many factors bearing on the use and
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quality of Delaware's land and water resources in Delaware's Coastal
Zone will not be well known for a number of years. Princlpal features
and trends, however, are quite clear,

While this document, as well as the subsequent Flnal Report,
addresses itself to assignments given the Task Force by Governor Peterson,
it is a report, In a larger sense, to the members of the Legislature,
and to the citlzens of Delaware, The Task Force is well aware of the
impact that some of its recommendations will have on the State and the
well being of its citizens, In the confiicts and competition for the use
of the Coastal Zone, the Issues made pliain to the Task Force here In
Delaware are essentlally the same as those now faced by the twenty-nine
other Coastal Zones states of our country,

The State of Delaware ls an [ntegral part of a highly developed and
still developing Industrial compiex. In this context, Delaware has
responsiblilitles to fulflill as part of the Delaware Valley region, However,
Delaware also has responsibllitles concerning its contributions to the
quality of the environment and for the condlitions of living for Its own
citizens. Recognizing the pressures for the many diverse and often conflicting
uses of Delaware's Coastal Zone, the Task Force has recommended a course of
action that will enhance the quallty of I1fe and conserve and [mprove the
natural resources of thls area. This may well be the last time that such
an opportunity Is avallable to the citizens, to the Legisliature, and to

the Executive branch of government of Delaware,
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I. INTRODUCTION

A. Goals for a Coastal Zone Plan

Early in 1970, Governor Russell W, Peterson appointed a Task Force on
Marine and Coastal Affairs "to develop a master plan for our coastal
and bay areas'. Since its first meeting on April 28, 1970, the Task Force
has been analyzing the diverse facets of Delaware's problems In the Coastal
Zone, It was early recognized that many of the factors essential To.a
sensible master plan were elther unavailable or were Incompletely understood.
Accordingly, the approach the Task Force took was to define as its major
objective the preparation of policy guidelines and certain key recommendations
for the management and conduct of marine and coastal affairs for the State
of Delaware. Such guldelines must include the wise use of the water and
land resources of the State's Coastal Zone for the economic and soclal
benefits of its cltizens. Thls plan should guide such future actions by the
State as may be required to achieve a balance among the following desirable
goals:

1. Preserve and improve the quality of life and the quality of the
marine and coastal environment for recreation, conservation of
natural resources, wiidllfe areas, aesthetlcs, and the health and
social well being of the people.

2. Promote the orderly growth of commerce, industry and employment In
the Coastal Zone of Delaware compatible with qoal #1.

3. Increase the opportunities and faciflties in Delaware for education,

training, sclence and research in marine and coastal affairs,
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B, Definition of the Coastal Zone

THE TASK FORCE RECOMMENDS THAT, FOR GOVERNMENTAL REGULATIVE PURPQSES,
THE COASTAL ZONE {N DELAWARE BE DEFINED TO INCLUDE A PRIMARY AND SECONDARY
COASTAL ZONE, IT FURTHER RECOMMENDS THAT THE PRIMARY COASTAL ZONE INCLUDE
THAT AREA WHICH EXTENDS SEAWARD TO THE BOUNDARY OF THE STATE'S JURISDICTION;
SOUTH OF REEDY POINT ON THE C AND D CANAL THE LANDWARD EXTENT SHOULD
INCLUDE THE AREA BELOW AN ELEVATION OF 10 FEET ABOVE MEAN SEA LEVEL OR ONE
MILE FROM THE MEAN SEA LEVEL MARK ON THE DELAWARE RIVER AND BAY OR OCEAN
SHORE WHICHEVER 1S THE GREATEST DISTANCE INLAND; NORTH OF REEDY POINT THE
LANDWARD EXTENT SHOULD INCLUDE THE AREA BELOW AN ELEVATION OF 10 FEET ABOVE
MEAN SEA LEVEL. THE ENTIRE C AND D CANAL WITHIN DELAWARE AND THE ADJACENT
SHORE FOR A DISTANCE OF ONE MILE ON EACH SIDE SHOULD ALSO BE INCLUDED WITHIN
THE PRIMARY COASTAL ZONE, THE SECONDARY COASTAL ZONE SHALL BE DEFINED TO
EXTEND FROM THE BOUNDARY OF THE PRIMARY COASTAL ZONE LANDWARD SO AS TO
INCLUDE ALL OF THAT AREA WITHIN THE ATLANTIC COAST - DELAWARE BAY COASTAL
DRATNAGE SYSTEM,

Throughout the balance of this Report, unless specific reference s
made to the contrary, the term Coastal Zone will refer to +the "Primary"
Coastal Zone., Land use acfivifies within this Primary Zone are described
and evaluated by the Task Force in much greater detail because most of the
ma jor decisions infiuencing land and water use occur In this portion of
the Coastal Zone, The ten feet above mean sea fevel contour, generally the
landward extent of this zone, is also an important Index to major tidal

tioods which are projected to this elevatlon at a frequency of one year in

a hundred,

1-2
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important environmental changes, however, also occur in the Primary
Zone due to events which originate in areas further to the interior,
Accordingly, the Task Force recommends that a "Secondary" Coastal Zone be
included in the definition of the totat Coastal Zone, This Secondary Zone
extends landward to the watershed division iine for all drainage to the

Delaware, Rehoboth, Indian River and Little Assawoman Bays. For the purposes

ot this report, the Secondary Coastal Zone Is sufficient to permit evaluations
of the effects of all agricultural, industrial and domestic discharges from
this zone Into the bays and ocean,

I+ is recommended that when these definitions are incorporated into a
legal description, the land boundary of the Primary Coastal Zone be surveyed
on the ground as a series of straight fines connecting permanent monuments
which approximate the landward boundary described above.

it is recognized that the Mean Sea Level mark on the shore changes from
year to year, and that for the purposes of a legal description reference be
made to the date of survey and the 1929 Sea Level Datum. It is recommended

that boundaries be resurveyed at approximately 50 year intervals.

The Coastal Zone of a state is generally defined to include the bdays,
estuaries and waters within the territorial sea or the seaward boundary,
whichever is the further offshore and extending inland to the "landward
extent of maritime infiuences",

The specific definition of a Coastal Zone has been feft to each of the
states to determine, >On the landward side there are many accepted ways to

define the zone. Some states include all of that land area which provides

1-3
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natural drainage to the land-sea interface to be the fandward extent of their
Coastal Zone. Other states have mcre precisely iimited the landward area.

to that determined by the highest high tide of record in a 100-year period

or by some specified distance landward from the line of the highest normal
spring tide,

In considering the definition of the Coastal Zone, the Task Force
reéommended that the extent of the Primary Zone approximate this once in a
century highest high tide of record, and that the extent of the Secondary
Zone encompass such additional landward areas which lie within the Atlantic
Coast - Delaware Bay coastal drainage system,

A map has been enclosed in this report showing the approximate location

of the Coastal Zone in Delaware. !t should be noted that the landward boundary
of the Primary Coastal Zone approximates certain highways in the State which
are also shown on the map. As Indicated, the Coastal Zone embraces the

lands along the Atlantic Coast, Delaware River and Bay, the Little Bays,

portions along the Chesapeake and Delaware Canal, the wetlands, and subaqueous

lands.

C. Importance of the Coastal Zone

The Coastal Zone of Delaware is an invaiuable and in many respects
Irréplaceable resource to the State, Region and Nation. Because of the
State's size and jocation, there is a continuous Interaction of tand and sea
influencing neariy ali of the State. Delaware has a total saltwater
shoreline of approximately 160 miles in length and a total land area of

1,983 square miles. No part of the State is more than about 8 miles from

tidewater.

1-4
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When considered together with the general absence of other significant
topographic features and the lack of traditional mineral resources, Delaware
River and Bay and other coastal bays represent not just a factor In the State's
geography, but a determining factor In Its history, economy and way of life.

The Delaware River and Bay is the water gateway to a great industrial
and commercial complex ot the Delaware Valiey. The coastal bays of Delaware
are part of a system of shallow water estuaries which are the nursery and
rearing grounds for most fin fishes Important to both commerclal and sport

fishermen along the East Coast of the United States., In fact, about two-
| thirds of the fish fanded by U,S, flshermen‘spend part of their lives in
an estuary, The tidal wetlands in Delaware, encompassing about 120,000
acres, are an important tink In these grounds and provide breeding areas
for birds, mammals and shellfish, produce food for all of these and are
part of the aesthetic quality of the shore reglon,

The Atlantlc Ocean, Delaware Bay and the other coastal bays and their
surroundings are prime attractions for persons seeking water based recreation
ad jacent to the East Coast megalopolis.

Many eariy residences, industries and other ptaces of historical and
culturaf significance are closely associated with the Coastal Zone because
the tidal streams and bays provlded the princlipal transportation routes for
early settlers, To this day, the prosperity of municipalities such as
Witmington, New Castle, Delaware City, Odessa, Smyrna, Dover, Milford,
Milton, Lewes, Rehoboth Beach, Bethany ané Fenwlck Is)and is closaely linked
to one or more coastal assets such as water transportation, water-based

recreation and water based industry.

-5
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Most of the Coastal Zome contalns extensive open spaces consisting
essentially of salt marshes and adjoining farms and woodiands bordering
the Defaware River and Bay and Rehoboth, Indian River and Assawcman Bays,
The marshes not only provide habltats for fish and wildlife and provide
aesthetically pleasing surroundings, as Indicated above. They are also
important because such areas provide resources for recreational activities
which relieve man's tensions, aid in reducing air pollution, and act as

buffers against flood damage.
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A. General

THE TASK FORCE RECOMMENDS THAT THE STATE REQUIRE AN ENVIRONMENTAL
IMPACT STATEMENT WITH ASSOCIATED PUBLIC HEARINGS OF ALL MAJOR DEVELOPMENT
PROJECTS WITHIN DELAWARE'S COASTAL ZONE WHICH ARE EITHER BEING PROPOSED
OR ARE ALREADY UNDERWAY BUT NOT YET COMPLETED. THESE STATEMENTS SHOULD
BE FURNISHED BY THOSE PROPOSING OR PERFORMING THE. PROJECTS.

On January 1, 1970, a very significant Federal law was enacted, the

t1.  EMNVIRONMENTAL QUALITY

National Environmental Policy Act of 1969 (Public lLaw 91-190). Section

101 (b) of the Act stated that it is the "continuing responsibility of

the Federal Government to use all practicable means, consistent with other

essential considerations of national policy, to improve and coordinate

Federal plans, functions, programs, and resources to the end that the

Nation may --

(N

{2)

(3)

(4)

fujfitl the responsibilities of each generation as trustee

of the environment for succeeding generations;

assure for all Americans safe, healthful, productive,
aesthetically and culturally pleasing surroundings;

attain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other
undesirable and unintended consequences;

preserve important historic, cultural, and natural aspects

of our natlonal heritage, and maintain, wherever possibie,

an envlironment which supports diversity, and variety of

individual choice;
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(5)

(6)

achieve a balance between population and resource use which
will permit high standards of living and a wide sharing of
fife's amenities; and

enhance the quality of renewable resources and approach the

maximum attainable recycling of depletable resources.”

Section 102 of the Act calls for detailed statements by pertinent

Federal officials concerning the environmental impact of any proposed

actions which might significantly affect the environment,

On April

30, 1970 Interlim Guidalines were Issued by the newly created

Federal Council on Environmental Quality. These quidelines were almed at

clarifying the points to be covered in the enviromnmental statements, The

first two of these points are reproduced below:

i)

G

The probably Impact of the proposed action on the
environment, including impact on ecological systems such
as wildiife, fish and marine life., Both primary and
secondary significant consequences for the environment
should be Included in the analysis. For examplie, the
implications, if any, of the action for population
distribution or concentration should be estimated and an
assessment made of the effect of any possible change In
population patterns upon the resource base, Incfuding tand
use, water, and pubfic services, of the area in question.
Any probably adverse environmental effects which cannot be
avoided (such as water or air pollution, damage to |ife

systems, urban congestion, threats to health or other
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consequences adverse to the environmental goals set ocut

in section 101 (b) of Public Law 91 - 190).,"

The Task Force bellaves that the contents of the proposed State
required environmental impact statements should be similar to the Interim
Guidelines issued by the Federal Council on Environmental Quatity. it
is anticipated that these State required envirommental Impact statements
will be of major value to Delaware in assessing the threats fo the quality
of the environment, accompanying any new commercial or recreational
developments, early snough to take appropriate action,

'n addition, the Task Force recommends that Delaware insist on the
implementation at the HNational level of %he procedures requlred by the
National Environmentaj Policy Act of 1969 with respect to all significant
activities in the interstate waterways, such as the Delaware River and Bay,
the C and D Canal, and the Atlantic Ocean adjacent ?;'Delaware.

The Task Force has considered several major issues in environmental
quality. These include oil spilis, industrial and municipal wastes, heavy
metals in particular, thermal poflution, pesticides, and the problems
associated wlth mosquitoes and other biting flles, Specific recommendations

on these subjects wili be provided In the Final Report of the Task Force.

8. Accidental Qi Spills: A Contlngency Plan

THE TASK FORCE RECOMMENDS THAT THE STATE DEVELOP A CONTINGENCY PLAN
FOR THE PREVENTION AND CLEANUP OF MAJOR SPILLS, THE PLAN SHOULD BE
COORDINATED WITH THE COAST GUARD, THE FEDERAL ENVIRONMENTAL PROTECTION

AGENCY, WITH NEW JERSEY AND PENNSYLVANIA THROUGH THE DELAWARE R|VER BASIN

COMMISSION, AND WITH MARYLAND,
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This plan should examine all aspects of oil spills incfuding prevention,
survel l lance, and cleanup where the latter refers to source controi, con-
tainment, protection of the environment during the spifl, potlutant
recovery, restoration of the damaged resources, and disposal of the recovered
pollutants, The plan should also deal with the costs of cleanup, and 2
clarification of liability.

tn developing the plan, the State should consider such quidelines as
the following:

~ The State, in conjunction with the Coast Guard, should develop
monitoring and control procedures over existing iightering operations in
the fower bay, and the transport of oil and other hazardous material in
Delaware waters,

- A "strike force" should be established consisting of personnel who
shall be trained, prepared, equipped, and avaitable to carry cut the plan.

- A substantial emergency fund should be created by the State tfo
tinance cleaning up oil spills. Procedures for the recovery of costs and
damage should be established. The party responsible for the spill should
be liable for all costs plus the damage caused to aquatic life and property.,

- A lightering inspection fee should be imposed on transferred
products to create an environmental protection fund. This fund should be
used to flnance protective procedures against oll spills and other toxic

discharges including ballest and bitge discharges.
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IFl, INDUSTRY AND COMMERCE

A, Deep Water Port

THE TASK FORCE RECOMMENDS AGAINST APPROVAL AT THE PRESENT TIME OF

ANY DEEP WATER PORT FACILITY OR OFFSHORE ISLAND iN THE LOWER DELAWARE

BAY BECAUSE:

ANY EXPECTED ECONOMIC BENEFITS TO DELAWARE OF THE PROPOSED
LOCATION IN THE BAY APPEAR TO BE MORE THAN OFFSET BY THE
CONSIDERABLE ADDITIOHAL RISK TO THE ENVIRONMENT,

- SUCH A FACILITY WOULD ENCOURAGE THE DEVELOPMENT OF INCOMPATIBLE
HEAVY INDUSTRY AND ACCOMPANY ING URBANIZATION ALONG THE SHORELINE.

- SUCH A FACILITY REQUIRES MAJOR OFFSHORE STRUCTURES, DREDGING,

AND FILLING OF THE BAY WHICH CONSTITUTES A FORM OF HEAVY I[NDUSTRY
IN ITSELF,

- SUCH A FACILITY WOULD CONTRIBUTE A MAJOR RISK OF ADDITIONAL
POLLUTION IN THE BAY AND ALONG THE SHORELINE WITH ACCOMPANYING
DELETERIOUS EFFECT ON ESTUARINE LIFE.

MOREOVER, THE TASK FORCE BELIEVES THAT OTHER REASONABLE ALTERNATIVES

HAVE NOT YET BEEN SUFFICIENTLY INVESTIGATED. THE TASK FORCE RECOMMENDS
THAT BECAUSE OF THE IMPORTANCE OF SUCH A PORT TO THE ECONOMY OF THE MID
ATLANTIC REGION, THE TECHNICAL AND ECONOMIC FEASIBILITY OF AN OFFSHCRE
FACILITY ON THE CONTINENTAL SHELF SHOULD BE EXPLORED ON A REGIONAL BASIS
WITH THE FEDERAL GOVERNMENT, THE COMCEPT OF A FACILITY FOR DEEP DRAFT
VESSELS, PERHAPS 25-50 MILES OFFSHORE, HAS BEEN SUBMITTED TO THE TASK FORCE,
SUCH A FACILITY FOR THE TRANSFER OF OlL AND BULK CARGOES WOULD ACCOMMODATE
VESSELS ABOVE 250,000 TONS, WELL BEYOND THE PRESENT LIMITS OF CAPABILITY

OF ANY DEEP WATER PORT WITHIN THE DELAWARE BAY,
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One of the major national issues in this country concerns the need
tor a deep water port tc serve the East Coast of the United States.

Federal agencies are now conducting studies concerning its economic and
engineering feasibility, Major industries, such as petroleum, coal, and
iron ore, have been examining the Lower Delaware Bay as a prime location

on the East Coast for providing a naturally deep and sheltered harbor. This
is aiso considered a desirable locatlon due to Its proximity to raw
materials and markets,

The Delaware River and Bay is the largest import region in the United
States, It contains, north of the Chesapeake and Delaware Canal, the largest
concentration of oil refineries on the tast Coast, and it is the second
jargest port area (taken as a region) in tonnage of commerce.

The supply of crude oil to the present seven refineries of the Delaware
estuary has grown to almost 1,000,000 barrels a day. However, the continuation
of growth essential to the economy will result In increased reliance on
lightering operations which witl be increasingly difficult to monitor and
control under present procedures, thereby raising pollution risks sudstantially.
Those supporting a deep water facility for off loading to a pipeline state
that such a facility could conceivably reduce this risk and thereby enabie
a substantial growth in tonnage transpcrted.

Advocates of a Lower Bay deep water port location aiso point out that
it is impossible, ecologically and economically, to dredge a sufficiently
deep channel (i.e. in the order of 80 feet) from the Lower Bay to Philadeiphia
to handle the anticipated large ships of the tate 1970's and 1980's. They also

emphasize that an offshore deep water facility for the off loading of oil in
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the lLower Bay would reduce the traffic to the Philadelphia area. In
addition, 1t would minimize the need to conduct lightering operations

in the Bay. These advantages would, according to the advocates, 1mprove
the situation that already exists, and could reduce chances for an
accldental spitl of oll or other hazardous substances.

Two public meetings conducted by the Army Corps of Engineers in early

1970, however, produced strong protests from the pubiic who warned of the

potential for ecological disaster from accidental oil spills and of the

inevitable development of incompatible heavy industry and its effect on

the way of life in the region, While possible economic advantages of such

a terminal were acknowledged, opponents pointed out fhaflone ma jor spill

from a supertanker inside the Bay could be catastrophic to tidal marshes

and coastal resorts in southern Delaware and New Jersey. Moreover, the

additional dredging required to construct a port of this magnitude and fo

provide and maintain a channel with a depth of eighty feet or more extending

to the mouth of the Bay could result in Incalculable environmental harm,
Opponents of the deep water port in Delaware Bay have suggested that

industry consider locating an offshore terminal on the Continentai Shelf,

at a distance of 25-50 miles from the mainland. If this concept were proven

feasible, several such terminals could be located along the East Coast, with

a consequent reduction of the concentration of shipping at one point and a

corresponding risk of environmental damage to that portion of the coastline

nearest to the terminal. Single buoy mooring systems for off-loading oil from

tankers to pipelines which transfer ths oil to the coastline have been
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installed in over 50 locations around the worid. Other concepts, such as
floating terminals, have bean suggested and should be considered in any

feasibility study of Continental shelf buik transfer terminals.

B, Introduction of New Industry into Delaware's Coastal Zone

THE TASK FORCE RECOMMENDS THE ENCOURAGEMENT OF NEW IHDUSTRIES WHICH
ARE COMPATIBLE WITH HIGH ENVIRONMENTAL STANDARDS AND WHICH WOULD EMPLOY A
RELATIVELY HIGH RATIO OF EMPLOYEES It RELATION TO THE SPACE OCCUPIED
AND PUBLIC SERVICES REQUIRED,

THE TASK FORCE ALSO RECOMMENDS THAT THERE BE NO FURTHER INTRUSION OF
INCOMPAT {BLE HEAYY INDUSTRY INTO THE COASTAL ZONE SINCE POLLUTION AND
OTHER ADVERSE ENVIRONMENTAL AND SOCIAL EFFECTS, NORMALLY ATTEHDANT UPON
SUCH DEVELOPMENTS, PRESENT SERIOUS THREATS TO THE COASTAL ENVIRONMENT,

THE NATURAL RESOURCES OF THE BAYS, ANO THE QUALITY OF LIFE IN DELAWARE,

The Task Force specifically includes as incompatible heavy industries

such installations as steel milis, paper milis and oif refineries, and
any other industry that traditionatly introduces unacceptabie quantities
and types of pollutants into the air, land or water and, by Its very 51 ze

and nature, causes massive adverse environmental changes over a wide area.
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tV. RECREATION

A, General

Qutdoor recreation is recognized as an already exlsting major desi asle
activity in Delaware because of its favorable impact on the quality of fife
and the economy of its cltizens, |t Is also recognized that the success of
this activity Is strongly contingent upon the maintenance of a satisfactory
tevel of environmental quallty,

IN VIEW OF THE CLOSE RELAT!ONSH!P BETWEEN RECREATION AND THE ENYVIRONMENT

AND BECAUSE OfF THE IMPORTANCE OF RECREATION TO THE WELL-BEING OF THE PEOPLE
OF DELAWARE, THE TASK FORCE RECOMMENDS THAT THE STATE DO THE FOLLOWING:

-  MAKE A FULL ASSESSMENT OF THE TOTAL OUTDObR RECREATIONAL ACTIVITIES
IN THE STATE'S COASTAL ZOME, INCLUDING SWIMMING, BOATING, SPORT FISHING,
TOURISM, CAMPING, AMD SIGHTSEEING,

- INSURE THAT SUFFICIENT RECOGNITION 1S ACCORDED TO THE NEED FOR,
AND ACCESS TO, ADEQUATE RECREATIONAL FACILITIES,

- INSURE THAT CAREFUL CONSIDERATION OF THE COASTAL ZONE ENVIRORMENT
BE MADE AN INTEGRAL PART IN THE PLANNING FOR SUCH ACTIVITIES AS HOUSING,
INDUSTRY, TRANSPORTATION, AND WATER MANAGEMENT INCLUDING IMPOUNDING,
DRAINING, DREDGING AND MOSQUITO CONTROL.

- ENCOURAGE THE PARTICIPATION OF PRIVATE ENTERPRISE IN EXPANDING
THE STATE'S RECREATIONAL ACTIVITIES.

Certain aspects of recreation, such as sportfishing, were evaluated
in 1956 and 1968. A major step in the appraisal of Delaware's recreation
potential was the issuance of the October 1970 Compréhenslve Outdoor
Recreation Report. However, these studles require further extension In a

number of ways particulariy in terms of economic analysis. An adequate
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measurement of the total recreation potential is essential for managing
the Coastal Zone to the optimum extent. Knowledge of the economic aspects
of outdcor recreation is essential in welghing priorities for land and
water uses in future planning and regulatory decisions. However, since
the degree of satlsfaction of recreation to the user Is frequently beyond

economic measure, decisions involving such factors as the physical and

mental health and well-being of the user must also rely heavily on value
judgments. Knowledge of the physical facllity limitations on outdoor
recreation is also essential In determining the carrying capacity for

recreational use of the coastal zone.

B. Resorts — Tourism

THE TASK FORCE RECOMMENDS THAT THE STATE HELP LOCAL COMMUNITIES TO
DEVELOP ADDITIONAL RECREATIONAL AREAS AND TO PROVIDE ADEQUATE PUBLIC
FACILITIES FOR TOURIST SERVICES.

The carrying capacity of Delaware's tourist attraction areas should
be determined by detailed studies and planning to consider such factors as
amount of usable water front, parking facilities, sewage, water supply,
transportation, and other publlic facilities and their relationship to
quatlity recreation,

Tourism should be encouraged in areas of high carrying capacity. The
carrying capacity will vary with the state of development. Certain areas
encompassing the Delaware Bay, Atlantic Coast, Smalfl Bays, and several State
recreational facilities currentiy have a level of usage which exceeds the

capacity of existing faclilties. Temporarlty, these locations should not be
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heavl ly promoted, but rather, the State's efforts should be concentrated on
expansion of the services and facilities necessary to permit the optimum
use of these areas. Efforts should also be directed toward expanding The
tourist season, especially where carrying capaclty is exceeded during the

prime season,
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V. COASTAL ZONE REGULATIOM AMD ACQUISITION

A, Coastal Zone Leqgislation

THE TASK FORCE RECOMMENDS THAT, BEFORE THE MORATORIUM ON COASTAL
ZONE DEVELOPMENTS 1S ALLOWED TO EXPIRE, LEGISLATION FOR AREQUATE LAND

AND WATER USE CONTROLS SHOULD BE ENACTED FOR THE ENTIRE ODELAVARE COASTAL

Z0MNE,

Adequate land and water use controls should include zoning, a system
of permits, strengthened subaqueous land laws, cease and desist authority,
and required environmental impact statements on ail major public and
private construction projects,

The tegislation should enunciate a strong commitment of legislative
intent which reflects awareness of Coastal Zone problems and values,
states a general policy of estuarine management, and a specific policy
of wetlands preservation.

The planned Open Space concept for the Coastal Zone from Reecy Point
to Cape Henlopen and a portion of the lands surrounding Rehoboth, Indian
River and Little Assawoman Bays was advanced in the Delaware Comprehensive
Outdoor Recreation Pian (October 1970), This concept proposed to conserve
these areas for quality outdoor recreation in such a way as to make them
highly attractive toc a variety of pursuits including swimming, boating,
fishing, picnicking, hunting, and sightseeing; and to preserve the role
of the wetlands as a suitable habitat for wildiife and as a source of
nutrients and nursery grounds for oysters and other commercial fisheries,

Since these activities have not been compatible with most kinds of heavy
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industry or with over-commercialization of recreational pursuits, land-use
controls will be necessary to encourage hligh quality recreation and

fisheries and to discourage the industries and commerce that adversely

affect the environment.

Legisiation wifi be necessary as Indicated by the foilowing:

1. Land and Water Use Controls Throughout the Primary Coastal Zone.

- Establiish the right of the State, In consuftation with the Federal
Government, nelghboring states, and focal govermnments, to plan for and to
determine overall development patterns, through State zoning, within the
seaward (subaqueous) portion of the Primary Coastal Zone, such as the
Delaware and Little Bays and Atlentic Ocean.

- Establish the right of the State, In consultation with the counties
and municipalities, to set enforceable minimum standards for land use controls
within the landward portion of the Primary Coastal Zone. Such action would
not do away with county and municipal ptanning and zoning within this area.
Rather, the standards would be used as a framework for county and municipal
planning and zoning. The advantage of enacting this legisliation Is that
it would permit the local governments to retain some flexibility in determining
future uses in their areas, and it would give the State the power of review

and approval in case of conflict between local practice and State land and

water use policy.

These recommended land and water use responsibifities of the State,
in the Primary Coastal Zone, should be considered as the major key to the
impiementation of the State's pfanned Open Space concept and should be
strengthened as quickiy as possible by wetland protection legislation and

State acquisitlon of key areas.
5-~2
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2. Wetlands portion of the Primary Coastal Zone, Provide for the

preservation of wetlands and establish controls over those types of

alterations which would cause environmental degradation.

B. Acquisition
THE TASK FORCE RECOMMENDS THAT THE STATE FUNDING SCHEDULE PROJECTED

BY THE 1970 DELAWARE COMPREHENSIVE OUTDOOR RECREATION PLAN FOR THE ACQUISITION

OF PUBLIC LANDS IN THE COASTAL ZONE BE SUBSTANTFALLY ACCELERATED,

The State should stand ready to protect the character, natural potential

and features of open spaces within the Coastal Zone. 1In order to
supplement the zoning or permit tools, sufficlent funds shouid be made
avallable for acqulsition in certaln key areas 1o prevent environmental
damaga, to maintaln the deslred development pattern, and to protect the
options for Coastal Zone use for future generations,

The Task Force also recommends the acquisition of certain key areas
where 1t has been found essentlal for efficient public management and
for adequate pubiic access. The Delaware Comprehensive Qutdoor Recreatlion
Pian (page 143) has ident!fied such areas for public acquisition.

The pressures for {and development In the Delaware Coastal Zone
are evident. It must also be noted that the opportunity to preserve
open spaces |s rapldly belng lost by continued developments, by constantly
rising real estate prices, and by continued commitment fo long range
planning and study by industrial and commercial interests and developers.

The State should act quickly to acquire areas deemed essential,
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Work undertaken as part of the October 1970 Delaware Comprehensive
Outdoor Recreation Plan determined that public land purchases of about
$10 miilton will be necessary during the two year period FY 1971 and
FY 1972, The Recreation Plan also recommended that an additional $12
miltion be spent in the FY 1973-76 period (See pages 201-206 of the Plan).

The Task Force belleves, however, that considerable savings wilt
result to the State by a larger initial appropriation for land purchases
to forestall further escalation of land prices which are inherent In
protracted land acquisition programs,

It is important to note that thls recommended level of funding for
fand acquisition Is based on the assumption that the State will have

adequate land and water use controls as recommerided in this Report,
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VI. RESEARCH AND EDUCATION

A, State Supported Research Program

THE TASK FORCE RECOMMENDS A SUBSTANTIAL INCREASE [N FUNDING FOR A
COASTAL ZONE RESEARCH PROGRAM TO FURMISH THE SCIENTIFIC AND TECHNICAL
INFORMATION ON WHICH THE STATE WILL MAKE ITS COASTAL ZONE MANAGEMENT
DECISIONS. THE STATE, IN CONSULTATION WITH THE COASTAL ZONE ADVISORY
COUNCIL (See Page 7~45 AND THE COLLEGE OF MARINE STUDIES, SHOULD
DETERMINE THE PRIORITIES AND RECOMMEND THE FUNDING LEVEL OF COASTAL
ZONE RESEARCH NEEDED FOR EFFECTIVE COASTAL ZONE MANAGEMENT N DELAWARE,
IT IS FURTHER RECOMMENDED THAT THE COLLEGE OF MARINE STUDIES OF THE
UNIVERSITY OF DELAWARE BE ASSIGNED A MAJOR ROLE IN THE CONDUCT OF THIS
RESEARCH PROGRAM AND THAT [T CREATE A COASTAL ZONE TECHNICAL SERVICES
DIVISION WiITH BASE FUNDING FROM THE STATE TO MEET THESE NEEDS.

The Coastal Zone Research Program should Incliude economic, social,
and fegal aspects, in addition to natural and physical sciences and
engineering. The State should make maximum use of the existing
capabiiities of Delaware industry and recognize the special competence
ot academic Iinstitutions in the State. The State should work closely
with neighboring States on problems overlapping their jurisdiction,

such as the proposed baseline study of the Delaware estuary. The State
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shouid also have an in-house research management capability to facllitate
the soiution of short term problems; to enhance the State's monltoring and
analysis functions concerning the conditions of Delaware's marine rescurces
for more effective regulation, enforcement, and management; and for adminis-
trative fact-finding, It Is anticipated that the skilled technical
services needed to accomplish these purposes can frequently be accompanied
by contracting with industry and academic institutions, under the direction
of the State's research ﬁanagemenf.

The State should recognize the recent efforts of the University
of Delaware in expanding its capabliities In marine and coastal re-
search, In recognition of this increasing capability, the State, in
the conduct of its Coastal Zone Research Programs, should malntain
close professional association with the University's College of Marine
Studies. Moreover, the University should be sufficientiy equipped with
the necessary facilities and assured of adequate institutionai funding
for continuity and maintenance of both programs and tacititlies. The
funding should be ailocated for education as well as the research
appropriate to the University's function. 1t is further expected that
the College of Marine Studles will be called upon by the State for
special projects, such as research elements of the Delaware Baseiflne
Study. The creation of a Coastal Zone Technlcal Services Division
by the College of Marine Studles will tacilitate services to the State

over and above those already provided by the University in its Coastal

Zone student training program.
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B. Marine Science Center

THE TASK FORCE AGREES THAT A MARINE SCIENCE CENTER SHOULD BE
ESTABLISHED UNDER THE MANAGEMENT DIRECTION OF THE COLLEGE OF MARINE
STUDIES OF THE UNIVERSITY OF DELAWARE. THE MARINE SCIENCE CENTER
WOULD INCLUDE FACILITIES FOR THE COLLEGE OF MARINE STUDIES, A COASTAL
ZONE RESEARCH LABORATORY, ADJACENT SPACE FOR RESEARCH ORIENTED MARINE
INDUSTRIES, A PUBLIC INFORMATION CENTER, AND A SCIENTIFIC INFORMATION

CENTER FOR DELAWARE BAY AND THE MID-ATLANTIC REGION,

The State of Delaware has long been dependent on many facets of
the marine environment for 1ts weli belng. Historically, it has had
a significant role In shipbuilding, marine transportation, fisheries
and, more recently, an extensive marine oriented recreational industry,
In addition, the vaifue of marine research was recognized officially
by the State in the early'1950's when it established the Marine
Laboratory of the Unlversity of Delaware and stated that one of its
functions should be to furnish scientific and technical assistance to
the S5tate Executive Branch. Since that time an increasing emphasis
has been placed on marlné sclence by the University of Delaware. In
the summer of 1970, Tthe Board of Trustees approved the estabiishment of
a College of Marine Studles. This unit has the potential to encourage

the growth of a marine research and educational organization which could

achfeve a position of national and internatioral stature by the end of the

present decade. Of particular value to the State of Delaware is the
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scientific strength ot the College of Marine Studies anc its concern
for the probiems of the State of Delawars and the mid-Atlantic reglen.
Research at the University, sponsored through the Federal.Sea Grant
Program, s bullding a strong scientlfic base for the study of estuarine
. and coastal processes appropriate for the function of a Coastal Zone
Research Laboratory and its attendant advisory role to the State., The
establishment of a Marine Sclence Center would do much to assure the
growth of this capabitity,

Components of the proposed Marine Science Center are described

in greater detall in the Final Report to be submitted In four to slx

months.,

C. Baseline Study

THE TASK FORCE RECOMMENDS THAT A COMPREHENSIVE BASELINE STUDY OF
THE PRINCIPAL WATER BODIES OF DELAWARE'S COASTAL ZONE BE PERFORMED WITH
THE UNIVERSITY OF DELAWARE HAVING THE MAJOR ROLE IN THE PLANNING OF THE
STUDY AND THE SUBSEQUENT SCIENTIFIC RESEARCH. MOREOVER, THE BASELINE
STUDY SHOULD BE PERFORMED IN COOPERATION WITH NEW JERSEY, MARYLAND,
THE DELAWARE R|VER BASIN COMMISSION, AND THE FEDERAL GOVERNMENT,

IN CONJUNCTION WITH THE STUDY, A CONTINUOUS MONITORING SHOULD BE
INITIATED AND MAINTAINED BY THE STATE OF SELECTED PHYSICAL PARAMETERS

AND BIOLOGICAL PHENOMENA WHICH ARE PERTINENT TO THE STATE'S REGULATORY
'FUNCTIONS .
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This program should include studies In biology, chemistry, physical
oceanography, climatology, hydroiogy and geology. The program shouid
be supported by approprlate studles In the surrounding tidal marshes
and streams, the Atlantic Shelf Area, the Chesapeake and Delaware
Canal, and the Delaware River. This study is expected to involive about
five years of scientific work, with prefiminary results published on
the basis of the first one and two years of work. It should include
among its objectives the description of the Bay's physical and bio-
logical resources, and the establishment of practical predictive modeis.

There is a need for information on the natural state of the Dela-
ware Bay and Its surroundings to form the basis for rational decisions
on utilization, This need Is recognized by most of those concerned
with the conservation, reguiation, or development of Delaware's Coastal
Zone. |1 is made more acute by present and proposed projects destined
to affect the system., Among these are: an ensemble of off-shore
developments associated with deep-draft vessels, the Tocks Island
Reservoir, the eniargement of the Chesapeake and Delaware Canal, the
instattation of waste treatment plants at Philadeiphia and in Kent
and lower Sussex Counties, and the Salem Nuclear Generating Station.

All of these projects have supporting engineering studies
assoclated with them and some have ecological surveys as well, The

difficulty is that these studies have restricted themseives in the

1401a

DE16478



past to the immediate viclnity of a project and have not refated to
the Bay as an Interdependent system. |In addition, a comprehensive,
integrated study of the Bay has been too costly and time consuming
to charge to any one project - especlally when many separately funded
projects would utilize the iInformation; nevertheless, there is a
necessity to establish a scientific baseline defining the present
condition of the Bay and River as an Interreliated system. The study
establishing this baseline should be of such a nature as to shed
substantial light on the dynamics of tha system and to form the basis
for practical predictive modals of the Delaware Rlver-Bay complex,
The Baseline Study will provide the basis for a systematic review
of all projects involving the principal water bodies of Delaware's
Coastal Zona, |1t will not relieve individual develiopment projects of
the need for intensive local studies but will provide a context in

which these local evatuations can be seen in relation to the Coastal

Zone as a whole,
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Vi1, CUASTAL ZONE MANAGEMENT STRUCTURE

A. Need for a Coastal Zone Management Structure

THE TASK FORCE RECOMMENDS THAT A FOCAL POINT FOR COASTAL ZONE
MANAGEMENT BE ESTABLISHED IN THE EXECUTIVE BRANCH OF THE STATE GOVERNMENT,

This report has dellneated the significance of the Coastal Zone to
the people of Delaware. 1|t has also discussed its special vulnerability
to rapid degradation unless proper steps are taken. Many of these
steps were outlined In previous chapters of this report and Include the
need to recognize its impo}fance, to define its extent for administrative
purposes, Yo enact sultable legisiation, to requliste its use for the
optimum benefit of the public, and to acquire areas of special impertance.

In addition, there Is an urgent need to improve the present
structure in the State Government for the management of Delaware's
Coastal Zone.

The Federal Government, spurred by the recent Stratton Commission
Report, has been increasingly recognizing the importance of the Coastal
Zone and the major role which the States should play as a {ink between the
Federal Government and the counties and municipaliities. Other States
are moving in the direction of strengthened State Coastal Zone management.

While Delaware is a smali State, It lies along one of the most

important estuaries on the East Coast for Industry and contains one of
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the most attractive shorelines along the Atlantic Ocean for recreation.
These recreational areas are conveniently accessibie to the mliijjons of
people living in the Eastern Megalopofls. Rapidly buliding competing
pressures for the use of thls Coastal Zone strongly suggest that the
State must strengthen 1ts organizational capability to resocive multiple

user conflicts and to protect and enhance the value of the State's Coastal

Zone,

B, Responsibillties of NREC

IN VIEW OF NREC'S EXISTING RESPONSIBILITIES IN THE MANAGEMENT OF
NATURAL RESOURCES AND THE PROTECTION OF THE ENVIRONMENT, THE TASK FORCE
RECOMMENDS THAT NREC BE DESIGNATED AS THE PRINCIPAL STATE AGENCY
RESPONSIBLE FOR COASTAL ZONE MANAGEMENT,

It is recommended that the Coastal Zone management responsibilities
of the NREC be as follows:

-~ Provide for the formulation and periodic updating of a master
pian for the utilizaetion of coastal and estuarine waters and lands.

- Encourage the planned development of these areas in the public
Interest and in accordance with the master plan., This includes the authority
to provide elther directly, or to encourage through another government
agency or the private sector, the development of such pubfic facilities

as beaches, marinas and other recreational or waterfront developments;

and to lease off-shore areas.
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~ Resolve Coastal Zone multipie use conflicts through such pubiic
processes as regufations, permits, zoning, and land acquisition,

- Insure the necessary expansion of rasearéh capabiiity to adequately
manage the Coastal Zone, This capabliity should make maximum use of existing
competence In the academic, private, and governmental sectors avallable for
this purpose.

- Represent and reconcile the Interests of Delaware with other states,
existing interstate organizations, and the Federal Government In the
development of a master plan for Delaware's Coastal Zone and In other matters

relating to the management of the Coastal Zone.

C. State Management of Transportation in the Delaware River and Bay

THE TASK FORCE RECOMMENDS THAT CONSIDERATION BE GIVEN TO RECONSTITUTING
THE WILMINGTON MARINE TERMINAL UNDER STATE MANAGEMENT WITH RESPONSIBILITY
AND AUTHORITY FOR ALL PORT FACILITIES IN THE STATE, INCLUDING THE LOWER
BAY. THIS RECOMMENDATION IS PROPOSED BECAUSE IT IS THE SENSE OF THE TASK
FORCE THAT THE ENTIRE LOWER DELAWARE BAY 1S ITSELF A MAJOR PORT IN TERMS
OF TRAFF{C, TRANS-SHIPMENT AND LIGHTERING OPERATIONS WITHIN DELAWARE
STATE BOUNDARIES,

A revision of tha charter of the Wilmington Marine Terminal would allow
the revised organization to Institute controls and monitoring operations on
the current activity In the Delaware portion of the lower and upper part

of the bay as well as any future estab|ished activity within State jurisdiction.
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D. Coastal Zone Interagency Coordinating Mechanfsm

IN VIEW OF SEVERAL STATE AGENCIES ALREADY INVOLVED IN COASTAL ZONE
ACTIVITIES AND THE NEED TO COORDINATE THE ACTIVITIES OF THESE AGENCIES,
THE TASK FORCE RECOMMENDS THAT THE GOVERNOR ESTABLISH AN INTERAGENCY
COORDINATING MECHANISM FOR STATE COASTAL ZONE ACTIVITIES AND THAT HE

BE RESPONSIBLE FOR DESIGNATING ITS CHAIRMAN,

E. Coastal Zone Advisory Council

THE TASK FORCE RECOMMENDS THAT THE GOVERNOR ESTABLISH A COASTAL ZONE
ADVISORY COUNCIL TO ADVISE THE GOVERNOR AND ALL PERTINENT STATE ORGANIZA-
TIONS, THIS COUNCIL SHOULD PROVIDE GUIDELINES FOR THE MANAGEMENT OF THE
COASTAL ZONE ON SUCH SUBJECTS AS SCIENCE, TECHNOLOGY, LAW, ECONOMLICS,
ENVIRONMENTAL QUALITY, RECREATION, COMMERCIAL FISHERIES, WATER SUPPLY
AND QUALITY, AND MARINE TRANSPORTATION. |T SHOULD PROVIDE A CONTINUOUS
MEANS FOR FURNISHING GUIDANCE FROM THE ACADEMIC, COMMERCIAL AND INDUSTRIAL
SECTORS, FROM THE COUNTIES AND MUNICIPALITIES, FROM PRIVATE AGENCIES, AND
THE PUBLIC.

- THE TASK FORCE RECOMMENDS THAT THE PRESENT GOVERNOR'S COUNCIL ON
SCIENCE AND TECHNOLOGY COMPRISE THE NUCLEUS OF THE PROPOSED COASTAL ZONE
ADVISORY COUNCIL IN ORDER TO MINIMIZE THE EXISTING NUMBER OF ADVISORY
COUNCILS AND DUPLICATION OF EFFORT. THE TASK FORCE FURTHER RECOMMENDS
THAT THE MISSION OF THE PRESENT GOVERNOR'S COUNCIL ON SCIENCE AND
TECHNOLOGY BE REVISED TO INCLUDE THE COASTAL ZONE OBJECTIVES CITED ABOVE,
THAT THE MEMBERSHIP OF THE PRESENT COUNC!L BE BROADENED TO MEET THESE

NEW RESPONSIBILITIES, AND THAT THE NAME BE CHANGED TO REFLECT THIS

EXPANDED SCOPE.
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1. Functlon of the Advisory Council

The functions of the Coastal Zone Advisory Councli would include
the foilowing:
- Review and advise on updating the long range (l.e. in the
order of 10 years or more) objectives of Coastal Zone programs.
- Assess current levels of activity In terms of accomplishing
the fong range objectives.
- Offer guidance and recommend important new Coastal Zone programs
and facilities, making effective use of the competence of both

private and government organizations.

2. Membership of the Advisory Council

1t is recommended that this Advisory Council consist of official
members representing private enterprise, the coﬁnfies and municipalitles,
the academic community, private agencles, and the publilc, The chalrman
shouid be selected from outside the Government. In addition to the
officlal members, representatives of the State and Federal Government
should be designated liaison members. This would assure that the commi ttee
was aware of the programs and problems of the Government agencies. All
members should be appointed by the Governor and should serve staggered

terms. This committee should be supported by an appropriate staff.

1407a

DE16484




Volume 8

Economic and Social Aspects of
Dekaware s Coastal Zone




1409a



OELE Taafyy

%A%MWM

. o]
D3
Glole

DELAWARE BAY REPORT SERIES
Volume 8

ECONOMIC AND SOCIAL ASPECTS OF DELAWARE'S COASTAL ZONE

by
J9¢1 M. Goqdman
PROPERTY OF NEW JERSEY

. DE.P.INFORM2TION
RESOURCE Cerion

This series was prepared .under a grant from the
National Geographic Society

Report Series Editor
Dennis F. Polis

Spring 1973

College of Marine Studies
University of Delaware
Newark, Delaware

19711
NJ09838
NEW JERSEY STATE LIBRARY
R

3 3009 00591 9719




1411a




iolaw  SeLl. ¥ A0%

Preface

I.

1%.

TABLE OF CONTENTS

Introduction

The Importance of the Coastal Zone to Delaware

III. Historical Perspective

IV.

Recreation
Commercial Fishing
Industrial Development

Contemporary Geographic Perspective

The Delmarva Region

Population Growth

Tourism

Industry

The Metropolitan Region

Coastal Zone Communities

Harbor of Refuge, Delaware Bay

Wilmington Harbor, Christina River
(Wilmington, Newport)

Smyrna River (Smyrna)

Leipsic River (Leipsic)

Little River (Little Creek)

St. Jones River (Bowers, Bowers Beach, Lebanon)

Murderkill River (Frederica)

Mispillion River (Milford)

Broadkill River (Milton)

Inland Waterway Between Rehoboth Bay and
Delaware Bay (Lewes and Rehoboth)

Waterway from Indian River Inlet to Rehoboth
Bay (Lewes and Rehoboth)

Indian River Inlet and Bay (Millsboro)

Nanticoke River (including Northwest Fork)
Delaware and Maryland (Seaford and Laurel)

. Broad Creek River (Laurel)

New Castle County
Wilmington

City of New Castle
Delaware City

Keat County

Smyrna

Dover

Milford
Sussex County

1412a

16
27

29
40
48

57

63
69
70
74
74
85
92

92
94
94
94
94
94
95
95

95

96
96

96
97
97
97
117
119
121
124
124
125
128

NJ09839




V.

VI.

VII.

Figure
Figure
Figure
figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Flgure
Figure

Figure

iv

Seashore

Lewes

Rehoboth

Dewey Beach, Bethany Beach and Fenwick Island

Some Additional Social Aspects

Population
Natural Increase
Net Migration

A Planning Perspective of Economic and Social Aspects

Couhty Plans
What of the Future?

Bibliographic Notes

10.

1l1.

12.

13.

14,

15.

FIGURES AND TABLES

The Natural Coastal Zones of Delaware in 19?1
Growth Patterns in the Nation's Coastal Population

Middle Atlantic Estuarine Zone

Existing Development Around the Small Bays

The Natural Coastal Zones of Delaware |

The Legalized Coastal Zone of Delaware

Historical Variation in Fish Harvests

Historical Variations in Oyster Harvests

The Mideast Economic Region and Megalopolis
Corridor

Delaware's Location in the Middle Atlantic Coast

Principal Routes to and Through Delaware

The Delmarva Peninsula

Total County Impact Area

Highway Impact; Brandywine Hundred

Highway Impact; Christiana Hundred

14134

135
136
138
140
164
148
154
154
159

167

173

i81

14
18
21
23
42
45
59
60

61

- 62

81
83

84

NJ09840




Figure
Figure
Figu:e
Figure
Figure
Figure
Figure
Figure
Figure
Figuré
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure
Figure

Figure

16.

17.

18.

19,

20.

21.

22.

23.

24,

25.

26.

27.

28.

29,

30.

31.

32,

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Surface Transportation Facilities
Water Transportation Facilities

The 18th & 19th Century Coastal Zone
Delaware River and Bay Traffic Areas
Port Facilities at Wilmington

Tidewater Refinery Piers

Industries Located in Delaware{sCoastal Zone

Dover Possible Development Area

Kent County Industrial Tracts

Net Migrations in Delaware (1960-70)
Population Density (1970)

Fertility Rates by County

Kent County Migration Characteristics
Sussex County Migration Characteristics
Water Resources Evaluation

Generalized Urban Development

Kent County, Urban Land Use

New Castle County, Urban Land Use
Conservation Criticality

Soil Suitability for Urban Development
Urgan Services

Preliminary Development Plan

General Shoreline Plan

Cape Henlopen Development Plan

Potential Areas for Industrial Development

Potential Areas for Residential Development

Potential Areas of Use Conflict

1l414a

88

89

90

101

102

103

113

126

127

146

147

155

156

156

160

161

163

164

165

166

166

168

- 174

175

177

178

179

NJ0S841



" Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table
Table

Table

10.

11.

12,

13.

14,

15.

16.

17.

18.

19.

20.

21.

22,

23.

24,

25,

26.

Sportfishing Activity

Recent Oyster Landings in Delaware

Recent Clam and Blue Crab Landings

Relative Magnitude of Menhaden to all Other

Delaware Fisheries

Economic Characteristics of Middle Atlantic
Region
Density of Industrial Development

Population & Agriculture in the Estuarine Zone

19
44

47

49

64
65

66

Receipts by Establishments from Tourism Expenditures 72

Receipts by Counties from Tourism Expenditures
Change in Delmarva Value of Output
Change in Value of Catch, Delmarva District
Number of Fishermen on Vessels
Value of Output and Employment, Fish Processing
Growth Potential Rating

Communities of the Coastal Zone
Delaware River Tributaries

Summary of Traffic in the Delaware River
Port of Wilmington Outbound Commodity Tonnage
Port of Wilmington Inbound Commodity Tonnage
Port of Wilmington Primary Markets Commodities
Change in Commodity Movements, Port of
Wilmington
Origin and Destination Information, Port of
Wilmington

Tributary Population

Selected Delaware Industrial Employment

and Income

Population of Communities of the Coastal Zone

Population Growth 1900-1970

14154

73
75
76
77
78
80
86
93
100
105
106-107

109

110
111-112
132
143
151-152

153

NJ09842

v
e




ECONOMIC- AND SOCIAL ASPECTS OF DELAWARE'S COASTAL ZONE

by

Joel M. Goodman

l4l6a

NJ09843




1417a



PREFACE

The purpose of this volume ﬁill be to explore some of the social
and economic aspects of Delaware's Coastal Zone that help distinguish
it from other parts of the state and thus contribute to its comparative
uniqueneés in the Mid-Atlantic Region. The economic and social aspects
of the Coastal Zone of Delaware will be considered from three per-
spectives. First the historical, then the geographical, and finally,

a planning perspective. As indicated in the figure below, these are
interrelated to some extent, but in order to minimize duplication of

information, matter will only be discussed in the context with

Historical Geographical

Planning

which it is first introduced. Thus, if information is best introduced
in a historical context, it will generally not be repeated in another
contexf unless essential to understanding. Although hardly any of

the data are first hand, the author's interpretation is, for the most

part, original,

For the purposes of this document, the Coastal Zone is considered
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to be comprised of two components -~ a primary zone and a secondary
zone as depicted in Figure 1. Our. principal concern, however, will
be with the primary component as definedlin House Bill 300 of the
Delaware Legislature as amended (Coastal Zone Act, chapter 70).

Social and economic attributes frequently do not respect natural
or man-made bbundaries such as those just described. Thus, although
most of our efforts will be devoted to the primary zone, at least
a part of our discussion will extend far beyond its borders: in some
instances, to the very borders of the Middle Atlantic Region and the
Northeast Metropolitan Area.

The author wishes to express his appreciation to Mr. David Hugg II,
of the State Planning Office, for having reviewed this volume. His
comments contributed much to the completeness of this study of the

Coastal Zone of Delaware.
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I. INTRODUCTION

The sea has long played a significant role in the development
of the United States; consequently interest in this resource and its
shoreline boundary has always been high. Today, however, there is a
new sense of concern for this resource, a concern which extends to the
contiguous wetlands and estuarine areas, which together with the shore-
line comprise what is now frequently called the Coastal Zone. The .
driving force and urgency of thisrnew concérn stem from traditional
interests such as the pressures of mounting economic needs and popu-~
lation‘congestion, and also from an increased recognition of the
physical and biological deterioration of these resources. -The concern
culminated in Congressional actibn-in the form of the Marine Resources
and Engineering Development Act of 1966.

Among other things, the Act established a Commission on Marine
Science, Engineering, and Resources which after examining, reviewing,
and studying the nation's posture relative to marine interests and
activities, prepared a report and récommended plan of national action
for furthering national marine needs and objectives. The report is
comonly referred to as "The Stratton Commission Report," and is
titled "Our Nation and the Sea."

In this report it was noted that the potential for expanded
marine-related economic activities must be tempered by the growing
recognition of the fact that in many cases man was adversely affecting

the environment which so lavishly offered these opportunities. It
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was argued that if adequately protected, this coastal zoéne could . i
also provide unique and ﬁaluable opportunities for recreation. 1If
not protected, then.contamination or destruction of beach, marsh,
waterway, and shoreline.couid only result in_denying-the use -of ‘the.
sea .to our growing population: nationally in 1966, as shown in
Figure 2, that amounted to 45% of the population. In the Northeast,
much closer to home, that number is roughly 66%7 of the population.

| The . two most visible parts of the Coastal Zone, as defined by
environmental and geographic features, are the shoreline and estuary.
They were singled out by the Commission as presenting some of the mbét
urgent environmental problems and also the most immediate and tangible
opportunities for improvement. The Commission noted that in.many,
respects, the shoreline and esguaries are the nation's most valuable
geographic featureé: traditionally, the greater. part of the nation's {~~)
trade and induétry takes place there; they are among the most biologi-
cally productive regions of the nation; they are traditionally also the
site of numerous other activities such as shellfishing, pleasure
boating, and other forms of recreational activity. They are also
the site where urban development and polluted streams join the sea.
In short, they are unique biological regimes of the Coastal Zone
that experience the greatest impact of man.

Theoretically,‘the nation's shoreline could be increased almost

without limit by building értificial islands and peninsulas at the
expense of contiﬁguOUS water bodies.: .But its natural limit is

88,633 linear miles of tidal shoreline (including Alaska and the Artic)
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.and 49,532 square miles of saline estuary (including salt marshes,bays, /ﬁ)

——
v

intertidal areas, and lagoons) and man has not yet learned how.to-:.
duplicate its unique biological role.

With this limited type.of.resource, it.is evident that.although
a single action may have relatively little impatt;.cumulative.effects
can be devastating; filling of tidelandsAaﬁd other estuarine. habitats,
incremental increases in pollution, and interference with natural
coastal processes can seriously interfere with access to beaches -and
with other potential uses, at conceivably great economic and social
cost in the long run.

This introduction to socio-economic aspects of the Coastal Zone
would hardly be complete without specifically delineating those
activities essential (which cannot be done elgewhere without large
social or ecomomic penalty) and traditional (those influenced~by {ww)
custom or economic precedent) to the area.

One of the principal essential activities is transportation of
either raw materials or finished products, including the operations-
of ports or other transfer facilities, The most recent impetus for
coastal zone change resulting from marine transportation has been the
advent of the very large bulk carrier. Size projections to the year
2000 show drafts increasing from 48 to 71 feet for dry bulk carriers,
and from 72 to 104 feet for liquid bulk carriers. During the same
time interval, freighter_drafts are not expected to exceed 40. feet.
Total trade during the period is expected to more. than triple. The

direct economic significance of these activities. can:be readily
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calculated at 15 billion ddllars per year, exclusive of related land
development. The costs of these activities in terms of shoreline lost
to terminals, dredge spoils disposal sites, the risk of pollution,

and the risk of water intrusion due to dredging, are not so easily
quantified.

A second egsential activity of the Coastél Zone is Commercial
Fishing, a basic industry. In 1967, éome 70% of the value of U, S.
commercial fishing came from the Coastal Zone catch, with an estimated
$1 billion (including multipliers) to the national economy. It is also
estimated that coastal and estuarine waters and marshlands are vital
to the life support of about 2/3 of the harvest. According to the
Stratton Commission Report, seven of the ten most valuable commercial
species spend all or a portion of their life cycle in estuarine waters;
at least 80 other commercially important Speciés are dependent on
estuarine areas,

Water-based recreation is a third essential Coastal Zone activity,
particularly recreational bathing and boating. In 1965, bathing was
next to the most popular summertime activity and is predicted to
be the most popular by the year 2000, with a projected 17 billion
visits to seashores and beaches. Projections indicate a doubling in
the number of boat owners in coastal states from the approximately
6.5 million now to more than 13 million by the year 2000.

Among the most important traditional uses of the Coastal Zone
are sport fishiﬁg and hunting, housing development (the leading cause
for landfill) and industrial location for access to process water

and waste disposal. 1In 1966, sport fishing and hunting enthusiasts
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were estimated to have spent almost $900 milliorn in pur;uit of this
activity, and the number of anglers is expected to triple by the year
2000,

As can be seen from the numbers quoted, on a national basis the
economic value of the unique and limited coastal zone resource is
high. According to the Bureau of Census, the average personal inﬁome
of all the coastal counties is 5500 per capita greater than the average
for the remainder of the country, or an estimated $1100 per person
economlic benefit, based upon multiplier data developed for Narra-
gansett Bay in Rhode Island. This is an estimated value added to the

total economic activity by the presence of the estuarine zone. Its

value should probably be measured by much more than economics;
however, no one knows for certain what the measures should be. Thus,
there are a number of programs being pursued at various ievels of
government,, aimed at helping those responsible for decision making
to determine answers to thése questions.

As just described, the Marine Resources and Engineering Development
Act of 1966 (PL 89-454) was instrumental in focusing attention upon
many of the aspects of the Coastal Zone. A concurrent effort,rmade
by the National Council on Marine Resources and Engineering Development
looked into the problems of public agency activities and intergovern-
mental relations affecting use. The Clean Water Restoration Act of
1966 (PL 89-753) led to a study of the nationwide problem of estuarine
pollution. In August 1968, another study goncerned with the develop—

ment of means to protect, conserve and restore estuaries was authorized
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as a result of the passage of the Estuary Protection Act (PL 90-454).
This was followed by. passage of the River and Harbor Act of 1968

(PL 90-483), iﬁ response to Congressional concern with shoreline
erosion which stemmed from "...a growing demand for shoreline, in-

creasing erosion, and shore-front damages, lack of progress under

existing beach erosion control law, and national sensitivity to

environmental problems."

The National Estuarine Pollution Study, building on the information

developed for the Stratton Commission Report, noted that the mixture of

" manufacturing types in the coastal counties showed regional differ-

ences related to historical development, as well as raw material and
market availability. The study also noted that over half of all plants
in the coastal counties and one-fifth of all manufacturing plants in the
United States were located in the Middle-Atlantic biophysical region,
including of course the Delaware estuary. The report states:

While much of the industrial development located in coastal

counties affects the estuarine zomne indirectly through use of

adjacent land, some of the water—using industries such as

paper, chemical petroleum, and primary metals industries which

are distributed universally throughout the estuarine zone,

have an impact far beyond their numbers.

The use or development of estuarine water, therefore, both
governs and depends on land or shoreline use. The National Estuary
Study concluded that pollution and land occupation for port cities
and industry had moderately to severely modified the Delaware
Coastal Zone and Bay. These classifications and the areas so

degignated are illustrated in Figure 3.

The most recent manifestation of national concern has been the
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passagé of the Coastal Zone Managemént Act, signed into law by the
President on October 28, 1972 (PL 92-583) for the purpose of promoting
the orderly planning and control of uses of the Coastal Zone by the
various coastal states. Responsibility for the program has been

assigned to the National Oceanic and Atmospheric Administration, the

product of a 1971 governmental reorganization, also aimed at emphasizing

-the importance of the nation's marine resources.

Having briefly described efforts aﬁ the federal level, in
the following sections the significance of this resoﬁrce to
belaﬁare will be examined in much-greater detail because there can be
no doubt that, in the short run, the local constituencies will be much
more susceptible to the direct conflicts of the Coastal Zone. A
better understanding of its economic and social structure, and of its
contribution to lifestyle, offer the prospect for better management
of the resource for economic and social good.

A historical perspective will then be offered, followed by current

‘trends in economic development. In closing, some options will be

explored and issues raised which at this time remain unanswered,
but which provide some food for thought when considering the Coastal

Zone of Delaware from a longer range perspective.
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I1. THE IMPORTANCE OF THE COASTAL ZONE TO DELAWARE

The Coastal Zone is important to Delaware because it is such a
prominent geographical feature gf the stéte.l Indicative of its
importance ig the often heard cliche which claims that Delaware has
50 mﬁch wetland that it has three counties at low tide and only two

at high tide. This attribute was reported more factually inﬁthe.Pre¥

liminary Report of the Governor's Task Force on Marine and Coasfé
Affairs, which stated that Delaware, with 160 miles of shore;iﬁe.i
eﬁci;cling a land area of only 1983 square miles, is ddminated hy'iég
relatiqnship to the sea —— with no pait of the state more\thaﬁ.aboutf‘
eight miles from tidewater. The influence of the state's-bays énd;ii;érs
is particularly compelling in light of its lack of other significant
topographic features. Delaware's contiguous estuary area contaims
396,000 acres of which 152,000 écres was considered important ﬁabitat,
By 1964 it was estimated in the National Estuarine Survey that almost
6% of the habitat had already been lost by dredging and filling.

In Delaware's case, there are additional complexities to be
faced in considering the economic and social aspects of this relatively
extensive zone, complexities inherent in the frequently mentioned
difference between Delaware north and south of the Chesapeake and
Delaware Canal. The northern part of the state is likened to the
-industrialized and urbanized Northeast, while the southern poftion
{s likened to the more rural and agricultural Southeast.

Taking all of these factors into considerationg Delaware nay
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be considered as typifying most of the potential and problems associated
wifh the economic and social explbitation of the coastal zone anywhere
in the nation.

After decades during which time the bayshore of the state has
remained relatively untouched by man, the coastal area has become the
target of extraordinary pressures from developers, industries, and
transportation interests. Petroleum, steel, and chemical companies,
for example, own extensive river-front acreage (more than 7,000
acres) in southern New Casfle County, and numerous studies have
been conducted by federal agencies and private interests wanting to
build an offshore bulk transfer terminal in lower Delaware Bay or
close in offshore. The pressures exerted by recreational development
are illustrated in a report prepared by the Delaware State Planning
Department in 1969, which compared shoreline development around the
small bays in 1938 and 1969. The comparison of existing development
in those two periods is drastic, as seen in Figure 4 and enumerated
in the associaéed table. ¥No less dramatic'is the increase of re-
creational fishing activity as illustrated in Table 1. Note that the
increase occurred in spite of a decreased per capita and total catch.

With a full recognition that socio—economic characteristics of
the Céastal Zone are areflectionnot only of tradition and essentiality,
but also of responsiveness to (1) the legal and institutional frame~
works established throughout the various levels of governmental hier-
archy (national, regional, and state), and (2) governmental policy

(Ocean Dumping policy, Shoreline Protection policy, Water Quality
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Figure 4

. Rehoboth, Indian River, and Assawoman Bay

+1938

Existing Development

1969

Location
Rehoboth Bay
Indian River Bay

Assavoman Bay

Source: State Planning Dept.,

Nov. 1969

Shoreline Statistics

Miles of
Shoreline

48
45

27
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Party Boat

Private Boat

Shore and Jetty

TOTAL

Sportfishing Activity

19

Table 1

Man Hours

Fish Caught

1955

1955 1969 1969
148,400 16,080 76,300 25,097
458,600 727,656 1,291,700 447,656
379,000 1,614,096 423,000 546,882
412,500 1,118,592 159,600 23,380

1,398,500 3,476,424 1,950,600 1,043,015
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policy, and Land Use policy, to name just a few), where atid how the

Coastal Zone will adapt to the pressures of population and the demands

for goods and services becomes a critical issue:.

The response of the Delaware State government to thesé pressures

has beéen relatively swift. In June 1970, the General Assembly':

enacted a one-year moratorium on development such as diking, filling,

bulkheading, dumping, and construction of piers along the state's

Coast'line, in order to allow time for a more thorough study of this

valuable resource by a Task Force appointed by Governor Petersom.

On July 5, 1971, the Governor approved an amendment extending the

moratorium to February 28, 1972. The Task Force issued a preliminary

report in February of 1971 with recommendations for the establishment

of a Coastal Zone whichlwoﬁld include all of the state's estuaries,

bays, and contiguous wetlands. Primary and Secondary zones were

recommended, with limits indicated in Figure 5 (also Figure 1 in

Preface). In June 28, 1971 the General Assembly of Delaware enacted

the Coastal Zone Act, a law whose purpose is repeated in the following

quotation from the legislation:

it is hereby determined that the coastal areas of Delaware
are the most critical areas for the future of the State in
terms of the quality of life in the State. It is, there—~
fore, the declared public policy of the State of Delaware to
control the location, extent and type of industrial develop-
ment in Delaware's coastal areas. In so doing, the State
can better protect the natural environment of its bay and

coastal areas and safeguard their use primarily for recreation
and tourism. Specifically, this chapter seeks to prohibit .
entirely the construction of new heavy industry in its coastal

areas, which industry is determined to be incompatible with
the protection of that natural environment in those areas.
While it is the declared public policy of the State, to.
encourage the introduction of new industry into Delaware,
the protection of the environment, natural beauty and rec-
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reation potential of the State is also of great concern. In (hj’
order to strike the correct balance between these two policies,
careful planning based on a thorough understanding of Dela-
ware's potential and her needs is required. Therefore, countrol
of industrial development other than that of heavy industry
in the Coastal Zone of Delaware through a permit system at the
State level is called for. It is further determined that

. offshore bulk product transfer facilities represent a signif-
icant danger of pollution to the Coastal Zone and generate
pressure for the construction of industrial plants in the
Coastal Zone, which construction is declared to be against
public policy. For these reasons, prohibition against bulk

product transfer facilities in the Coastal Zone is deemed
imperative.

In the bill, the coastal zone was defined by using state highways

and maintenance roads as boundaries 6n the landward side, while using
the state's territorial 1imi£s on the seaward side. The width of this

area varies from about a mile at the Delaware-Pennsylvania line on thé
Delaware River at the north to ten miles at the widest portion of
Delaware Bay, with its western border covering wetlands that extend up (/“>'
to five miles inland. Figure 6 depicts the Coastal Zone boundary
so defined, and its relationship to the zone recommended by the. Task
Force.

In this coastal zone area, the Act bans all heavy industries and
port or dock facilities not in existence at the time of passage of
the Act and requires a permit for all other manufacturing uses or
expansion of existing heavy industrial uses. Heavy indﬁstries were

defined as those:

...involving more than twenty acres, and characteristically
employing some but not necessarily all of such equipment such
as, but not limited to, smoke stacks, tanks, distillatiom or
reaction columns, chemical processing equipment, scrubbing
towers, pickling equipment, and waste treatment lagoons; which
industry, although conceivably operable without polluting the
environment, has the potential to pollute when equipment
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malfunctions or human error occurs. Examples of heavy industry are (‘j
oil refineries, basic steel manufacturing plants, basic cellulosic
pulp paper mills, and chemical plants, such ‘as petrochemical com—
plexes. Generic examples of uses not included in the definition of
" "heavy industry"'are garment factories, automobile assembly plants
~and jewelry and leather goods manufacturing establishments.
. B - st L v s .. . e . PR AP

Manufacturing uses were defined as those involving:

...the mechanical or chemical transformation of organic or
inorganic substances into new products, characteristically uging
power-driven machines and materials handling equipment, and
including establishments engaged in assembling component parts
. of manufactured products, provided the new product is not a
" structure or other fixed improvements. ;

The administration of the permit system for manufacturing uses
is to be undertaken by the—State Planning Office with“hppeals of
decisions by the State Planner being considered by a State Coastal
Zone Industrial Control Board created by the Act.

The review of permit applications is required to consider the .
following factors: ( )

(1) Environmental impact, including but not limited to, pro-
bable air and water pollution likely to be generated by the
proposed use under normal operating conditions as well as

during mechanical malfunction and human error; likely destruction
of wetlands and flora and fauna; impact of site preparation on
drainage of the area in question, especially as it relates

to flood control; impact of site preparation and facility
operations on land erosion; effect of site preparation and
faclllty operations on the quality and quantity of surface
ground and subsurface water resources, such as the use of

water for processing, cooling, effluent removal, and other pur-
poses; in addition, but not limited to, likelihood of generation
of glare, heat, noise, vibration, radiation, electromagnetlc
interference and obnoxious odors.

(2) Economic effect, including number of jobs created and

the income which will be generated by the wages and salaries
of these jobs in relation to the amount of land required, and
amount of tax revenues potentially accruing to state and local
government.

()
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(3) Aesthetic effect, such as impact on scenic beauty of the
surrounding area. ’

"(4) Number and type of supporting facilities required and the
impact of such facilities on all factors listed in this sub-
section. '

{5) Effect on neighboring land uses including, but not
limited to, effect on public access to tidal waters, effect
on recreational areas, and effect on adjacent residential and

agricultural areas. '

(6) County and municipal comprehensive plans for the develop-
ment and/or conservation of their areas of jurisdictiom.

A Delaware Bay 0il Transport Committee had also been appointed
by the deernor, charged with the task of studying the logistics of
transport of oil to and from Delaware River and Bay port facilities
and preparing within one year a recommendation for developing and
operating oil terminal facilities that would provide for much in-
creased protection from spills, and thereby safeguard our Coastal
Zone and its recreational potential. The Committee prepared a state-
ment of work which defined those steps necessary to satisfy the charge
of HIR 18. This statement of work was sent to nationally recognized
firms with a request for proposals. fhe statement of work required a
study to evaluate alternative oil transport s&stems to define the safest
way to move petroleum up the Delaware River and Bay to existing
refineries. From this study éame a final report and recommendations
that, if a port were forced onto this area by Federal actionm, that
it would best be 16cated inrDelaware Bay from a safety viewpoint.
The Governor has more recently appointed a Wetlands Action Committee

charged with the task of formulating and recommending ways for

1439a
NJ09865




26

prétectipg,the valuable wetlands. _ ‘ ’ (i)
' The, most recent activity within the state aimed at the intelligent

‘management of our coastal zone resources has been what is commonly.

referred to as the "Quality of.Life Package";prpposedvby Governor

Tribbitt in,eérly‘l973: the Governor's proposals. (1) would extend ..

regulation of activity to residential and commercial development in

the Coastal ione; (2) would levy a charge on each barrel of oil

lightered or delivered in Delaware waters to create a fund for paying

damages that might arise from an 0il spill; (3) would define the

sta;e's wetlands and give the state permit control over any agtivitieslin

the.wetlands; (4) would require‘licensing and regulation ofrali iﬁterstate

and intrastate pipelines. Two additional components of the'?anliéy of

Life Package" dealt with matters not so specifically related to the

;

N

Coastal Zone and are therefore not mentioned here. There can be no ~—
question that these proposed actions will have their influence upon

the future economic and social development of Delaware's Coastal Zone.

)
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III. HISTORICAL PERSPECTIVE

The socio—economic forces which have contributed to the Delaware
of today have their roots in the 17th century. At that time, the
bay as a navigable waterway saw explorers wend their way from the
mouth at the capes upstream toward what is now Wilm@ngton and pointé
north. Transportation and recreation in particular have always

played an important role in Delaware's development. With respect

to the former, history showé that marine transport was a key factor

in the state's early overall developument, a later factor in the polafi—
zation of activity at the northern and southern extremities, and the
lack of it, a major factor in the insular quality of the state's
bayshore lifestyle. Industrialization hés been a major factor in

the development of the state, north of the € & D Canal, while recrea-
tion has been the principal motivating force in lower state develop-

ment. In this section we will look closely at these aspects of

Delaware's past, while recognizing the importance of transportation as
gn g

a unifying thread in both areas. The economic significance of trans-
portation will be considered in the context of serving these two
activities. The absence of reference to commercial fishing as a key

factor in Delaware's development is intentional. Though common to

every period of Delaware's history, its overall contribution

economically speaking has been small. Its socio-economic implications,
on the other hand, are significant because of the freedom of lifestyle

offered the Coastal Zone dweller who engages in commercial fishing,
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sometimes as a second vocation. -

Looking first at the early period of Delaware's development, -
maps and-chartg published in 1779 and 1799-1801 indicated extensive
shoaling along the bayshore ‘south of "Deep Wgter‘Point"”(Port
Mahon), some eight miles séuth of Boimbay Hook. ‘Depths of from three to
gix feet extending as muchas one mile offshore were common, except
at the moufhs of some of the larger navigable creeks and rivers
which drained into the bay. An 1807 description of Delaw#re.Bay by
Scott noted that these streams were generally bordered with large--
marshes; hence, banks were soft and bottoms muddy. The generally marshy
nature of the coastline south of Little Creek and the consequent
hazards to travel recorded by Conrad, coupled with the navigability
of some of the rivers gave impetus to the development of marine
transportation rather than land transportation for serving the early
coastal communities. Overland commumication in the form of post
roads was established sufficiently far inland to avoid the bayshore
inconveniences and dangers.

Although the economy of the lower counties was built upon
an ‘agricultural base, it was characterized by activities other than
transportation which were dependent upon the bay. As a case in point,
Little Creek, a fishing community and general port was also an
important shipping point for marsh hay, which was harvested andvused-
for making rope and excelsior. In general, many of thefswamps-oﬁ
the rivers and bay were made valuable by raising dikes which prevented

their being overflowed by tides. Early history is-also replete
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with efforts to reclaim marshlands as pasture by the use of drainage
canals, and mill dams interfered with fisheries. Even at this time,
man through his relatively primitive technology was interacting
unfavorably with his environment for economic reasons, although
history also recoxds that natural phenomena, such as storms, fre-
queﬁtly reduced the land to its original condition, caused extensive
erosion, and even changed the location of stream mouths and. bay
inlets.

To the south, the ocean shore was virtually undeveloped and

isolated. Communities on the streams and around the periphery of the

small bays used these bodies of water almost exclusively for trans-

portation and fisheries.

Recreation

There is no mention of "recreational" use of the waters either
along the bay or ocean, although individuals undoubtedly fished, and
probably as early as 1794, sea bathing was a diversion at the shore.
During the latter part of the 18th Century it was noted that "Kitts
Hummock™ was used as a tenting ground and for basket picnics, so one
may assume that the site was aesthetically pleasing, at least to the
local inhabitants.

The information available concerning the early period leads
one to conclude that the cqastal zone environment, while useful for
transportation, was otherwise considered inhospitable, and that man's
interaction with that coastal zone environment through his institutions

was only slightly harmful, because technology just was not up to the

A
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task of -large-scale or lasting modification: ' Diring this period; 'the
absence of commentary on recreation probably reflects a preoccupation
with work, long travel times, and a society not‘yet conditionéd to '
h&sS*pléy,'ratﬁéf‘thaﬁ’a conscious avoidaﬁcéAof”the"éubjeééf

! Historians state“that”progress’EOIIOWS'traﬁéportationfléai‘”
comment which is clearly substantiated in the period from the 1820's
to the 1880's, which saw major changes in Delaware's transportation
systems. 1In 1836 a charter was granted the Delaware Railroad to build
a southern line to the state boundary in the direction of Cape 'Charles,
with full power to construct laterals, but the charter was forfeited.
When the line was finally built in the fifties, some of the major ﬁarine
shipping centers located at th& head of navigation of tributary rivers
were not on the route, while others, including Odessa and Smyrna, did
not permit the railroad to enter. The resulting economies of rail
transport céused a shift in development emphasis away from the shoreline,
since the railroad right-of-way was further inland than-the post roads
which connected the ports.

During the latter part of this period, the small bays to thg

south also lost their trade route value. The combined effects of
natural migration of the inlet mouth, alternative opening and closing
of the mouth, and the limitations in the natural flow of tides in—
duced by man-made canals, significantly reduced the allowable draft for
trading vessels. Meanwhile, the railroad was extended to Seaford,
Rehoboth and Chincoteague Sound to the south. Thus, in spite of the "

advent of the steamboat durimg this same period, the overall decline
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in the influence of marine transport upon Delaware's development
was complete.

The advent of improved transportation, particularly the rail-
road, also made its mark on the nature of recreation. Long working
hours, the gfowth of urban centers, and changing social mores in-
fluenced the demand for easily accessible recreational opportunitiesﬁ
thus, with the steamboat and the railroad came the beginning of
pleasure travel and the growth of the "summer resort." A booklet
called "The Fashionable Tour" published in 1825 signaled the new tread.
Sea bathing became popularized and "watering places" began advertising
their pleasures as a new industry was born.

The impact of these changing conditions in Delaware was reflected
in recreation both morth and south. Although the 1855 legislature
incorporated the Rehoboth Hotel Company and granted use of 5 acres
near Indian River Inlet on condition that a hotel be raised in five
years, the development was not accomplished until 1875, and in 1876
it was noted.in Philadelphia that

South of Cape Henlopen and about 6 miles from the town of

Lewes, there is a newly established watering place called

Rehoboth City on account of its proximity to Rehoboth Bay.

By 1877 a second hotel and a few cottages had been built at
Rehoboth City. Meanwhile, one mile up the strand at Rehoboth Beach,

a 100-acre tract had been purchased on which to build a resort. A
large number of lots were sold for $50 each and by 1873 two summer
hotels and several cottages were built for the many_guests attracted

to the area. Thus, after ten years of access only by stage or private
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conveyance from Lewes, the development of Rehoboth Beach, originally”

projected as a church-sponsored summer resort and camp meeting place,

began in earnest in the early 1880's. 'By 1881 fncreasing numbers of

rooms were available in boarding houses, cottages and hotels ‘to"

accommodate the growing numbers of permanent guests. In' 1884 the

railroad was extended down the main street ta the beach, where an

8-foot wide 1-1/2-mile long boardwalk was built along the 200-foot

wide beach. ‘A new seashore summer resort was bormn.

To the north, on the bayshore, there were a number of recreational

sites which evidenced development during this period: Bombay Island,

a great part of which was reclaimed marsh, was a pleasure resort

for campers in tents and day excursions. Regular steamer trips were

run between the "Hook" and Philadelphia; hotels, tents, a dance hall,

and a pier were among the facilities available.

To the south at Kitts Hummock, where tenting and picnicking

had been popular, a hotel was built and oysters planted at a reported

expense of $105.00 per oyster, with the thought that there would be

a benefit to ﬁhe hotel business. Although the hotel failed, the

oysters proliferated and were to be found in great abundance. By

the end of the period, "Kitts" boasted one hotel and 30 cottages.

There is substantial evidence that the shoreline from "Kitts" south

to Slaughter and Primehook creeks was subject to erosion averaging

" six feet per year during this period, and that the 6-foot water depth

contour also moved landward during this period.

In view of the nature

of the mud flats and silt overburden that existed along much of the
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shoreline, it is possible that a single storm could erode 1/2 foot
of sil€ and in so doing cause an apparent landward movement of the
shoreline of 500 feet,

Some 12 miles éouth at Bowers Beach, participating recreationists
were the more local inhabitants of the area. Although feéords in-
dicate that this area too was subject to severe erosion and suffered
substantial changes in the location of the mouth of the Murderkill,
bathing was good at Boﬁers Beach. Bath houses and bathing suits were
available, and both trout fishing and oystering were excellent. Big
Thursday, a local holiday celebrated to commemorate the reopening of
the oyster season after ifs legislated annual closure, was observed
iﬁ August every year at Bowers and also at Slaughter Beach. Thousands,
mostly local farmers and wofking—class people, attended f;r a day of
fun and frolic and returned to their homes at nightfall.

In summarizing the information available for this pgriod, the
bayshore form of recreational usage appeared to depend primarily upon
setting. One must therefore conclude that the perceived quality of
the environment was aesthetically pleasing even though the bayshore
and waters were very likely turbid.

Ocean shore activities, on the other hand, appeared to be
evolving in a manner responsive to the mass recreation demands of the
new shore resort concept, supported by vastly improved mass trans-
portation systems. The relative extent of participation was still
low, howevér, because of long working hours and what was still a

relatively long trip for only a brief recreational interlude. Man's
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interaction with the marine.environment.appeared to-be ri6-Hore gevete
during this period than the one preceding it. -

. The 1890's began to see the United States flex its technical: *:
muscles, and large scale engineering projects were undertaken -to: -+
improve .the navigability and safety of Delaware-Bay. ‘Breakwaters: and
jetties were built for harbor improvement, tributary river and main
channels were dredged, and canals were modified to accept deeper
draft vessels. Beach protection projects were also undertaken-to
preserve what was fast becoming an increasingly valuable recreational
resource, the ocean shore of Delaware. Although summer residentsg: -
commented on having had to move houses inland a number of times: .
duriﬁg this period, the net rates of shoreline erosion-on both bay and
ocean appeared to have decreased over that of the earlier period, due
at least in part to some of the protective measures which had been
taken.

By way of improved roads, southern Delaware was made much less
insular, although much of Kent and Sussex Counties continued to lie
off the beaten track. This situation prevailed becauée the farmer
inhabitants there were opposed to spending much money on the con-
struction of roads, with the net result that the old State Road and
its accessory branches were in élmost the same condition in 1900
as when they were originally laid out. Thanks to the»duPont family,
however, -a fundamental north~éouth-track, which followed the same
course as the railroad, was completed .in 1919. By 1936, ome could

go by read from north to.south,: the length of the state, -in four
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hours. Coastal waterborne transportation was all but gone, because

by this time most of the tributary rivers in Delaware had shrunk

chh in depth and width, and deforestation of watersheds had caused
waterways to silt.

The economic development of the bay and ocean coastal zones
started to diverge rapidly during the middle of this period, not ouly.
because of accessibility but also because of changes in the economic
and social fabric of the nation. By 1890 seashore summer resorts
were leéion, and prejudices against mixed bathing were totally gone.
The packed beaches of the 1920's and 30's first demonstrated the univer- |
sal acceptance of this form of recreation. Almost anyone could
swim at public beaches if they were accessible to the working,man
with the limited time he had available. fhe demand was for close
recreation: ;he day trip. The more remote the site; the less likely
to attract the mass user. In the north during the early 1900's, in New
Castle County, was old Augustine Beach; at these "pleasuring grounds,”
the locals mingled‘with'crowds brought by excursion steamers from
Philadelphia while splashing, crabbing, picnicking, and battling -
mosquitoes. By 1936 the Wilson Line between Philadelphia and
Wilﬁington was the last remnant of recreational river travel, with
at least five scheduied 2-1/2-hour trips per day. As the marshes
were gradually drained, and in some cases used as dumps, the fish and
game were disappearing from this part of the river, and the river was
becoming increasingly polluted by 0il from upstream refineries and

passing ships. Progresé and pollution were beginning to take their toll.
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In Kent County, close recreation was available at Woodland Beach : I(f)
and at Boweré-Beach, which had become a thriving village and popular
summer resort by 1908. The inhabitants engaged in fishing and. oyster
dredging during the winter, while a "large" (in relative terms, since
the instant carrying capacity was limited to a few small hotels: and:
less than a hundred cottages) tourist population filled hotels and:
cottages from June to October and anglers converged on the area for
sport fishing., By 1930, as the scale of recreation changed, the
‘descriptive terms for Bowers also changed; they referred to it ;s a.
piétufesque, quaint, hamlet with a permanent population of 246, which
more than doubled (although probably still the same order of magnitude
as twenty years earlier) in the summer. There were numerous boats
for hire by fishermen, as well as facilities for handling personal
boats, although treacherous channels and shifting sand bars were { J
deterrents to yachting. Tt is safe to say that fishing had become
the principal tourist attraction.

In Sussex County in the early 1900's, Slaughter Beach grew into
a sﬁmmer settlement for residents of Milford and adjoining towns,
while Rehoboth Beach and Bethany Beach, which was four miles south.of
Indian River Inlet, were patronized by visitors from more than just
the immediate area, because well developed road and rail transportation
was avallable. Bethany Beach was a newly‘dedicated, quiet settlement
‘sponsored by Maryland, Delaware, and Washington, D. C. congreagations
of Christian Church'Disciples of Scranton, and it was originally

accessible only by a torturous trip by boat and horse—drawn carryall.
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At Rehoboth, local_recreationists shared the beach with one-day excur-
sionists from Wilmington and other stops along the way. Between
Rehoboth and Béthany Beaches in 1920, the instability of Indian River
Inlet was aggrayatgd.b§‘a-dry spell, resulting in total‘closprgiof the
inlet for several years. Iﬁ 1937 the inlet was reopened by thé Coxrps éf(
Engineers.

In the past two periods, the principal characteristics which
warranted comment were the forms of recreational usage, the perceived
quality of the environment, and the nature of man's interaction with
the énvironment through his institutions. These same characteristics
during this period continued to undergo change. Perceptions of‘
quality found the bay falling into disfavor, possibly because the new
forms of shore recreation brought participants into more intimate
contact with the bay environment; thus, silt was no longer something
that made it difficult to see through the water; it made you dirty
if you got into it to swim. At the same time, improved transportation
fed the swing of recreational activity toward the ocean shore.

The post-war period has seen sigﬁificant changes in the environ-
ment, recreation, and socio-economic development. It has been re-
cognized that further improved transportation, more leisure time, and
increased affluence have resulted in making the ocean beaches and the
waters and shores of the landlocked salty bays available to a larger
population over an extended geographic area; the average work week
over the period has been close to forty hours, while the road network

and automotive vehicles have combined to raise the average speed of
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automotive travel from 45 to 58 mph, about a 30% increase. A 1950 (ﬁ)
estimate of the fair market value of ocean beach community property
was youghly 20 million dollars. By 1960 Rehoboth Beach was known as /.

s

the nation's summer capital because of the large number of Washingtonians
that came there and Bethany Beach, which had a permanent population
of only 59 in 1910 had in excess of 400 in the later 1960's.
The summer cottage community of the past was augmented by the

seasonal or §acation home belonging to an owner who had traveled an
average'lSS milés';nd/or 2 hours and 55 minutes to reach this water-~
oriented recreational opportunity. By 1963 defelopment of the
shoreline had proceeded to the point that 25% of Rehoboth Beach aﬁd
44% of Indian River Bay shorelines had been developed. This develop-
ment included miles of dredged lagoons, hundredg of acres of marsh
£i11, and numerous vacation homes (a fivefold increase over the | ) Qm)
" number in 1938). The ocean and small bay shores are increasingly
under intensive fecreational development pressure, pressure which may
accelerate an already noticeable environmental degradation resulting
not gnly from human wastes but also from the continually growing numbers
of water sport enthusiasts whovdepend upon internal combustion devices
as a power source.

Except for accretions at Cape Henlopen, the recession of.the
Atlantic Coast shoreline was a continuing problem of this period. Jetties
help in some areas at the expense of éthers. Beach nourishment was and
is a continuing need, particularly at Bethany Beach, which is a podal

point in the littoral drift system (gives all - gets nothing) .
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Maintenance of the beaches appears to be a continuing requirement, one
to be accommodated on a planning basis, since it seems unlikely that
man through his institutions can substantially modify the process.

The bayshore had shown little change in development during this
period; as a matter of fact, during the early part of the.SO's, there was
evidence of a decline in population at Bowers, although this was
offset by a comparable increase in Slaughter Beach to the south. Al-
though the total bay frontage from Kitts Hummock south exceeds oéean
shore frontage by 30%, bay property values are only a fraction of
those along the ocean. Bay pollution has increased, and extensive
marsh drainage programs have been undertaken. Evidence indicates that
during this period there has been an increase in the presence of
biting flies which further detracts from the desirability of the area,
Recreation along the bay is almost exclusively sport fishing.

Severe erosion of the bay shoreline is associated with storms
or abnormal tide conditions; the storm of '62, with tides as much as
five to six feet higher than normal, very badly damaged the bay
commnities between Kitts and Slaughter Beach. The low economic
benefits attributable to the use of these beach areas has resulted in
the Corps ¢f Engineers' recommending against fedérally—sponsored beach
nourishment programs, a factor which has additionally curtailed re-
creational development. Changes are taking place now, though, as
typified by a 440-plus vacation home-lot development starting at

Broadkill Beach.

As a result of the brief look at this post-war period, it appears
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evident that'thé bay shores, whether byrdesign or by accident, have (i)
maintained a substantial degree of isolation. Beaches are comparatively
uattractive (vis-i-vis the ocean shore), and the water of the bay is as

muddy as ever and probably more polluted. The ocean shore has been

developing rapidly, with the result that there are massive influxeé

of people, extensive vacation home building, and a rapid growth in

motorized water sports.

Commercial Fishing

In "The History of the Commercial Fishing Industry in Delawére,"
Delaware which predates the agyival of the white man is principally
assoclated with oysters, stufgeon, shad, clams, and menhaden, the
latter Being a épecies fished almost exclusively for non-food values. f')
‘As noted in the introdgction to fhis section, the importance of commer-
cial fisheries when measured in.relation to other forms of economic
development can hardly be considered significant. But the environmental
implications connected with the precipitous nature of the decline
of these wild creatures and the effect of the change upon the marginal
and seasonal wage earner continues to cause attention to be focused
on this resource.

Among the food species, the two most frequently harvested were
the shad and the sturgeon, although the 1atter, as late of 1875,
was considered to be a nuisance because it damaged shad nets when
inadvertantly captured in them. In the late 1880's Delaware was

famous for its shad and sturgeon, the latter supplying much of the
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world’s caviar market. WNew Castle and Delaware City were important
ports for the sale of the annual 14 million pounds of shad caught in
this period, aithough Wilmington and Bay Shore beach communities also
shared in this fishery. Shad fishing was used as a source of

supplementary income by those employed in shipbuilding and other

vocations.

By 1918 industrialization of the Delaware River Basin appeared
to have seriously hurt the fishéry (Figure 7), and by 1933 few commercial
fishing operations were still functioning. Hopes for revival were
high in 1934 due to a large return of shad, but this did not reoccur.
By 1936, the demise of the sturgeon fishery was also an accomplished
fact. Horn reports that the same 100- to 400-pound fish which sold
for as little as 50¢ to $1.00 then (in 1918), in 1936 brought $300;
the same 160-pound keg of roe that sold for $6 to $8.00 then sold for
$300 per keg‘wholesale, and $1000 per keg by the time it reached the
table.

The commercial oyster industry as we know it, started around
Mahon and Little Creek. Little Creek oysters provided one of the most
important industries of the commonwealth in the later 1760's. Even
then it is recorded that oysters were over fished, with yields being
reduced from 30 to 5 bushels per day, due in part to fishing by ships
that came from as far away as New York and Philadelphia. Oysters
and cockels of Assawoman Bay were destroyed when it was claimed that
an inlet was closed as a result of a canal construction between the

bay and Assateague Sound. Originally, an imaginary line from Mahon
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east, called the Lold Eﬁét Line," separated state beds of seed oyster
from private beds, the lattér being rented from the‘state for 50¢
to $1.00 per écre. Oysters were generally bagged or packed in baskets‘
and driven to Wilmington. Between the tiﬁe of the Civil War and 1885, -
oyster fleets ihcfeased in size to as many as 200 boats. By 1933
howevgr, decreased numbers of oyster beds and restrictive legislation
led to a decrease in the bivalve industry. The oysters in the little
bays were wiped out in the early 1930's as a result of a drastic change
in salinity induced by a natural closing of Indian River Inlet.
Navigation was imp;ired, marine vegetation and the seafood industry
were destroyed, and excellent breeding grounds for mosquitoes developed.
The salt water returned in 1938-39 and the industry was reestablished.
The industry was valued at $4.5 million in 1954 and employed more than
3,000 men. The Alleﬁ Kirkpatrick Company outside of Rehoboth was
probably the world's largest frozen oyster plant, employing 200 to 210
men, of whom 74 to 80 were shuckers. The value of oyster landings in
Delaware in that same year as shown in Table 2 was in excess of
$2.7 million. This table and Figure 8 both serve to indicate the
manner in which oyster landings from Delaware Bay have declined. The
sharp drop in 1959 was attributed to the incidence of MSX, a protozoan
parasite whiéh caused mortalities of up to 95% on the oyster beds.

A number of other aquatic species have at one time or another

had commercial value as a fishery in Delaware. The diamond back

. terrapin, which was at one time so abundant that slaveowners are

reported to have agreed not to feed their Negroes on them oftener
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Table 2

Oyster Landings in Delaware
(1954-1968)

Year o ?oupds of oyster meat . . . Value
1954 - - : : 4,340,000 | : $2,725,520
1955 . - 3,290,400 1,603,700
1956 1,893,600 : 782,850
1957 . 4,194,200 2,226,720
1958 ' 2,410,100 , 1,717,262
1959 : 295,000 158,785
1960 , 176,200 119,683
1961 32,900 | 18,791
1962 80,600 . 60,488
1963 . 40;400 25,086
1964 44,700 26,984
1965 34,100 | 28,000
1966 45,100 : 35,518
1967 | - 61,300 40,000
1968 , | .43,000 41,000

Source: Fishery statistics for year of record from the U.S. Bureau
of Commercial Fisheries, Department of Interior, Washington, D.C.
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than once a week, became a gastronomic fixture in Washington D. C.

when ‘President Jackson was in office. By the mid-1930's the animals

were almost extinct except as éftifiéiélly'cultured. According to the

Governor's Task Force Report, croakeré, weakfish and porgies were

fished by a trawling fleet in lower Delaware Bay from 1946-66, with

generally unprofitable results.

Lobsters, blue crabs, and clams have also been fished as avail-

able for more than a century, contributing largely to the earnings

of the "watermen." Table 3 shows the yield and value for the latter

two during the period 1954-68.

‘As noted earlier, the most important nonfood species in Delaware

was the menhaden, a species found in large numbers between North

" Carolina and Maine. 1In 1883, for biological and environmental reasons

not fully understood, the fish deserted the more northerly climes,

appearing in much greater abundance off Delaware Bay. Lewes was the

center of the Delaware menhaden processing industry. There the fish

were processed for oil, and the residue dried for fertilizer or

chicken feed. Two companies in 1935 processed 434,000 bbls of menhaden.

The larger of the two, the Consolidated Fisheries

Company, operated

nine fishing vessels and took 65% of the catch. This. company, origin-

ally known as the Coast 0il Company, built a plant in 1912 which later

was used as a minesweeper base by the Navy. According to Mr. Ham,

the company was run by the Hayes brothers between 1923 and 1954 and

employed over 600 men., Bureau of Commercial Fisheries statistics,

reported in the Governor's Task Force on Marine and Coastal Affairs,
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Table 3
Total
Clam Meats Blue Crab
Quantity Value Quantity Value
Millions of Thousands of Millions of Thousands of
Year Pounds Dollars Pounds Dollars
1954 .481 240.0 2.912 253.3
1955 444 - 154.0 2.749 240.8
1956 .806 255.5 | 3.580 424.0
1957 -697 174.0 4.922 411.6
1958 1.102 197.0 2.455 186.0
1959 2.048 296.0 1.650 | 125.1
1960 .962 240.0 2.109 230.0
1961 .582 232.0 .813 67.0
1962 477 155.0 1.910 128.0
1963 .262 106.0 ©.522 34.8
1964 .418 185.0 .313 33.3
1965 .363 185.0 .558 47.2
1966 .264 140.0 571 49.5
1967 .299 155.0 .288 34.3
1968 <242 122.0 .223 40.0
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indicated that during tﬁe mid-1950's, the menhaden catch landed imn-
Delaware was half of the total regional catch and had a dollar value .
in excess of fou; million.

~In-a review of Delaware's economy in 19?8, it was observed that
the:menhaden fishery representing about 95Z of the sales resulted in
an astronomical growth of Delaware's commercial fishing industry -
between 1938 and 1957. However shellfish, which represented onlf 3z
of the take by weight, contributed more than 43Z of the value. As
can be seen in Table 4, the total dollar value of these fisgheries
exceeded six million. In 1964, for lack of fish, the menhaden plant
closed and fishing operations moved far to the south. The recent
dramatic decliné of the fishery is evidenced by the statistics pre-
sented in Table 4,

The other principle nonfood commercial fisheries oﬁ Delaware
served the purely local fertilizer markets. Herring which passed
through the C & D Canal were subject to fish kills which resulted in
immense numbers being hauled away by farmers for use as fertilizer.

The horseshoe crab of Delaware Bay was similarly harvested for

" fertilizer. Huge mounds of the animals were air dried along the bay

beaches before being ground for fertilizer at Laurel and Smyfna.

Industrial Development

In describing the industrial development of Delaware's Coastal
Zone, it becomes necessary to refer to the earlier noted differenti-
ation between those activities for which it is essential to locate in

the coastal zone and those that traditionally locate there.
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Table 4

{(Millions of Pounds)

All

Value

(Millions of Dollars)

Ind. All Ind.

51 175.6 166.5 ~ 95.0 3.78 1.91 - 50.5%
52 212.6 207.6 - 97.5 3.53 2.02 - 57.3%
53 367.5 360.8 — 98.2% 6.17 3.97 - 64.4%
54 315.2 306.5 - 97.3% 7.83 4.48 - 57.3%
55 317.0 307.5 - 97.0% 6.36 4.09 - 64.1%
56 360.8 352.9 - 97.8% 6.21 4,62 - 74.5%
57 298.0 286.3 - 96.3% 6.17 3.67 — 59.5%
58 276.5 269.7 - 97.3% 5.97 3.78 - 63.3%
59 285.8 281.1 - 98.5% 3.80 3.15 - 82.9%
60 284.2 280.7 ~ 98.7% 3.37 2.75 ~ 81.5%
61 304.7 302.8 - 99.1% 3.74 3.36 - 89.9%
62 271.7 268.7 - 99.0% 3.18 2.78 ~ 87.4%
63 104.2 102.8 - 98.5% 1.29 1.06 - 82.2%
64 33.8 32.6 - 96.5% .68 .38 - 56.0%
65 48.0 46.5 - 97.0% .91 .58 - 63.8%
66 5.5 4.2 - 76.5% .34 .05 - 14.7%
67 .9 - 0 .26 - -

68 .7 - 0 .23 - -
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- One would have every reason: to expect this:to change as technology
‘changes. Thus, it was essential that the early location of mills be
on- streams because they provided a necessary source of power. After.
the development of steam power, however, location on streams became
more a matter of choice or tradition.

- Determination of essentiality on the basis of both technology
and cost féctors, such as proximity to transportation and availability
of process water, is more difficult. Thus, before the advent of :
reliable low-cost pipe-line transport, proximity to process water was
more of a necessity than a tradition, although the pressure of
competition was fierce and always worked to minimize costs——at least
until the late 1960's. The subsequent discussion of industries,
particularly those north of the C & D Canal will be developed in
light of these considerations.

In the Delaware of the late 18th and early 19th century, industry
grew slowly. 1In this period, localism resulted from transportation
costs which inhibited the distribution of manufactured goods unless
connections by water were available. Whitham (1964) in a study
of business and government in 19th century Delaware noted:

We have, then, for the America of about 1800, a picture

of a nation that was a congregation of localities, ill-

comnected by poor transportation media. On a smaller scale,

Delaware may be seen as much the same: essentially a rural,

agricultural state, with such manufacturing as there was

beyond a strictly village level concentrated mostly in New

Castle County. - Much of the transportation was by water, for

the multitude of creeks and rivers criss-—crossing the state

offered ready access to the Delaware River and Bay, and

thence to whichever other river or creek served the community

"sought. Some of these waterways provided power for

manufacturing plants, but such facilities, though numerous,
were small.
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Brandywine Creek, a source of power in the northern part of Delaware,
was the scene of most of the industrial activity; principally mills ——

grist, powder, snuff, cotton, and paper. As many as 80 mills were

- operating there in the early 1800's. Grain was brought from as far as

Lancaster, Pennsylvénia, and northern Maryland since it could be

shipped to tﬁe mills via the Christina River faster than overland

to Philadelphia. Mills also existed in large numbers on the tidal
creeks of Kent and Sussex counties; they handled the grown crops which
were the stable products then produced in the area. Some of the

principal streams used were Little Duck Creek, Mispiilion Creek,

Cedar Creek, and Broad Creek.

In the north, the intfoduction of steam power changed the focus
of development from the Brandywine to the Christina, exchanging water
power for navigable waterways. This convenient and efficient means
for the movement of goods, persons, and ideas was fundamental to the
economic development of the various communities; thus the geographic
position of Wilmington on three navigable bodies of water supported
the further development of the area. Post-revolution foreign commerce
was encouraged, thus building West Indies trade, particularly with Cuba,
and trade with Ireland. By 1810, population growth nationally and
regionally created unprecedented demand f;r flour, grain, variety
foodstuffs and manufactured goods, distributed mainly by ships in
coasting trade with eastern states and Nova Scotiaj; 22 vessels tradgd
out of the port of Wilmington at this time. Shipbuilding became an

jwportant industry in response to the local demand. Steamboats
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were built from 1787 on, many béing used inspéssenger ﬁfédé'béfweéﬁhh
Wilmington and Philadelphia. A slitting and rolling mill using im-
ported ore was built in the same year énd éboiti& thereafter the soon—
to-be-famous leather industry of Wilmington was started. In
spite of the apparent growth of indﬁstry in Wilmington, an overall’
perspective of the state's development led to the conclusion thaﬁ
commercial enterprises rather than industry flourished. Sites of
downstate activity were typically located at the limit of navigation’
on the tidal creeks, and supported the operation of terminals, Shiﬁ;
building, milling, and frequently some form of commercial fishéry.
General availability of marine transportation was the criterion of
essentiality during this perioa, although some heavy process water
use also made its appearance.

The advent of the railroad, replacing turnpikes, had a major

impact upon the pattern of industrial development of Delaware, further

focusing industrial activity in Wilmington as a marine transfer terminus.

Essentiality became synonymous with large-scale cargo movement,

continuing the emphasis on transportation. Increasing amounts of marine

transportation and the size of vessels led to Wilmington channel
improvement by the federal government in 1836 and again in 1870,

and to further expansion of shipbuilding as an industry. The coming of
the raillroad also changed the nature of agriculture by fostering crops
suéh as fruit and produce, thereby decreasing the value of water trans-—
port from mill'siteé along tﬁe tidal creeks. Frederica, which until

1857 was a commercial center of importance, saw much of its commerce
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diverted to rail, resulting in a general decline. Smyrna, once a great

shipping center, did. not want the railroad for fear of itsldetrimental
effects on trade and the "breeding of fine horses." The outcome was a
significant decline in the economy of the community and its role in-
the economy of the area. Chief among the coastal zone communities
adversely affected by the railroad was New Castle which, with deeﬁ
water at its wharves, seemed destined to rival Philadelphia. ‘The
combination of industrial growth along Wilmington's creeks, the C & D
Canal, the all-rail route to Baltimore and ﬁashington via Wilmington,
and the transfer of seats of govermment, all contributéd to its decline.
The Civil War brought further expansion of shipbuilding capability

which continued through the turn of the century, lagging somewhat

until World War I, which produced greatly increased activity. A

- modern harbor was constructed between 1921 and 1923 to accommodate the

increased comuerce coming to the port of Wilmington. However, the

advent of the steamship and increasing ship size saw the majof port

trade shift to Philadelphia. With the passing of the waterborne

traffic, many of the service firms catering to the trade also

disappeared. Without question, the turn of the 20th century saw the

start of a steady decline in the fortunes of Wilmington and Northern

New Castle Coﬁnty as centers of essential coastal zone-oriented activity.
In the southern portion of the state, during this same interval,

very little industrial growth took place that had its roots in

coastal zone activity. 1In Lewes in 1912, the giant sand dunes on Cape

Henlopen became sources of engine sand to be used on slippery railroad

1l467a
NJ09893

F e



54

tracks. ..Two companies uéed drift sand.and paid a royaltfuto the town (hj
for sand shipped. Many of the state's concrete roads used sand from
these. hills. The Lewes Sand Company which supplied only raw-sand;;
because of freight -rates, could not compete with river sand -companies,
s0.it setved only a loecal state market. The Henlopen Sand Company;L'
organized in 1921, specialized in graded sands and shipped- almost -all
of its products out of state. Pilots continuously offered their
gervices over this period, opefating_from pilot boats based ag Lewes.
In 1896, in order to reduce cutthroat competition, reduce operating
costs, and assure themselves more free time for a family life, the
pilots formed an association which guaranteed schedule and opportunity.
Three of eight pilot boats were képt on duty; earnings were podled
and divided evenly after expenses, and assignments were rotated.
In 1926, the major industrial activities of Kent and Sussex countiesl {i)
included users of process water such as canneries, but proximity to
materials and rail transport were probably more dominant factors in
siting than were characteristics of the coastal zome.

The Federal Writers Projecf reports that between the middle
20's and early 30's shipbuilding and traffic to Wilmington declined
dramatically. The closing of the Harlan Plant of Bethlehem Steel in
the late 20's resulted in a major dislocation of skilled manpower.
Pusey and Jones, and Jackson and Sharp, the two other big names in
Delaware shipbuilding only produced yachts and pleasure craft. By
1936 only one of five shipyards originally attracted by the avail-

ability of Delaware white oak remained working in Milford; although
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shipbuilding was still classed among the first three industries of
the city.

The 1930's saw thé beginnings of other major changes in the
structure of Delaware's industries and in the role of marine trans-—
portation. On the Christina, near its mouth, a marine terminal wés
built, making Wilmington a sea port, as it had been formerly
when a deeper and broader river had accommodated sailing ships. 1In
the time between 1924-25 and 1934-35, cargo handled was reported to
" have increased from 122,000 to 360,000 tons. The growth of refineries
along the banks of the river north of Wilmington resulted in the tanker-—
ship movement of almost 90 million barrels of crude oil in 1935.
Seventy—seven steamship lines served river and bay ports and almost
54 million‘tons of cargo was carried by approximately 1400 steam and
sailing craft. 1In 1937 Wilmington was reported as being third in the
United States in number of documented vessels. As economies of pro-
duction scale caused increased dependence upon large supplies of raw
materials, the essentiality for locating industry in the coastal
zone became associated with bulk transport and larger ships. The
latter necessitéted investment in the millions for dredging and
maintaining a deeper channel, until finally.the main chaanel of the
Delaware River and Bay reached a depth of 40 feet.

In the period between the late 30's and the late 50's, the
strategic site location of Northern Delaware, in terms of access to
low cost transportation and proximity to market, was a contributary

factor to renewed industrial growth. It is important to note at
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this point in the discussion that transportation in Delaware has- two' ~

aspects —- one which places the state in the role of a service bridge,
performing only a transfer function, i.e., material only moves between
the port and some out-of-state point of origin or destination. “The |
other role is the movement of material to and from conversion' plants.
within the state, which adds value through some manufacturing process.

Both aspects rely heavily upon marine transportation. The latter
is more intimately tied to commerce and the economic health of the
state.

The port of Wilmington component of growth during the period of
the late 30's to the late 50's did not increase as rapidly as the

remainder of Delaware's economy; however reported activities did not

include statistics on private water carriers, particularly bulk

caryriers.
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The State of Delaware (“Delaware”), pursuant to the Case Management Plan and Case
Management Order No. 5, provides the following responses to the First Set of Interrogatories
propounded by the State of New Jersey (“New Jersey”):

General Objections Applicable to All Requests:

The following General Objections apply to each and every interrogatory and form an
integral part of Delaware’s response to each interrogatory:

1. Delaware objects to the interrogatories to the extent that they seek information
protected by the attorney-client privilege, work-product privilege, or any other applicable
privilege that would make the information or documents immune from discovery in whole or in
part. :

2. Delaware objects to the interrogatories to the extent that they seek information
already in the possession, custody, or control of New Jersey.

3. Delaware objects to the interrogatories to the extent that they call for information
not in the possession, custody, or control of Delaware.

4. In responding to the interrogatories, Delaware answers only to the extent that each
interrogatory is not objectionable.

5. Delaware has not yet completed its investigation relating to this lawsuit, and
anticipates that further information will be discovered. Therefore, Delaware reserves the right to

modify or supplement its responses. Specific responses to each interrogatory based upon
information currently available are set forth below.

Interrogatorv No. 1:

Describe in detail each and every fact that supports Delaware’s First Affirmative
Defense, that “New Jersey’s claims are barred because this Court either lacks or should decline
to exercise jurisdiction.” In answering this Interrogatory, state the date on which Delaware
contends New Jersey’s claims became barred, and explain the facts supporting that contention.
Identify all documents upon which Delaware bases its First Affirmative Defense.

Response:

By Order and Case Management Order No. 7, both dated June 13, 2006, the Special

Master precluded discovery on this issue. Delaware reserves all rights it has with respect to this
affirmative defense.
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Interrogatory No. 2:

Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or
live testimony) in support of Delaware’s First Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:
By Order and Case Management Order No. 7, both dated June 13, 2006, the Special

Master precluded discovery on this issue. Delaware reserves all rights it has with respect to this
affirmative defense.

Interrogatory No. 3:

Describe in detail each and every fact that supports Delaware’s Second Affirmative
Defense, that “New Jersey’s claims are barred by New Jersey’s and/or BP’s failure to exhaust all
state and federal administrative or judicial remedies.” In answering this Interrogatory, state the
date on which Delaware contends New Jersey’s claims became barred, and explain the facts

supporting that contention. Identify all documents upon which Delaware bases its Second
Affirmative Defense.

Response:

By Order and Case Management Order No. 7, both dated June 13, 2006, the Special

Master precluded discovery on this issue. Delaware reserves all rights it has with respect to this
affirmative defense.

Interrogatory No. 4:

Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or

live testimony) in support of Delaware’s Second Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:

By Order and Case Management Order No. 7, both dated June 13, 2006, the Special

Master precluded discovery on this issue. Delaware reserves all rights it has with respect to this
affirmative defense.
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Interrogatory No. 5:

Describe in detail each and every fact that supports Delaware’s Third Affirmative
Defense that “New Jersey’s allegations fail to state a claim upon which relief may be granted.”
Identify all documents upon which Delaware bases its Third Affirmative Defense.

Response:

The facts that support Delaware’s Third Affirmative Defense are set forth in the Compact
itself, the Court’s 1934 decision finally determining the boundary between the two states, the
pleadings in New Jersey v. Delaware I and New Jersey v. Delaware II, Delaware’s previous
pleadings in this case, and Delaware’s Initial Disclosures at section I.A, which is incorporated
herein by reference. To the extent Delaware has non-privileged documents that are responsive to
this request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

Interrogatory No. 6:

Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or

live testimony) in support of Delaware’s Third Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:

Delaware has not yet determined whether it will call any fact witnesses. To the extent
that an answer is required, if Delaware decides to call fact witnesses, Delaware could decide to
call any of the persons and entities identified in Delaware’s April 28, 2006 Initial Disclosures.
Delaware also identifies:

A. David S. Small
Deputy Secretary
DNREC
89 Kings Highway
Dover, DE 19901
Tel: 302-739-9000

Expected Testimony — DNREC regulatory programs and activities in the twelve-
mile circle

B. Sarah Cooksey
Administrator of Delaware Coastal Programs

Division of Soil and Water Conservation
DNREC
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89 Kings Highway

Dover, DE 19901

Tel: 302-739-9283

Expected Testimony — DNREC regulatory programs and Delaware’s Coastal
Zone Management Program

Laura M. Herr

Head, Wetlands and Subaqueous Lands Section
DNREC

89 Kings Highway

Dover, DE 19901

Tel: 302-739-9000

Expected Testimony — Delaware subaqueous lands program and dredging in the
Delaware River

William Moyer

Former Head, Wetlands and Subaqueous Lands Section, DNREC
Duffield Associates, Inc.

5400 Limestone Road

Wilmington, DE 19808

Tel: 302-239-8485

Expected Testimony — Delaware subaqueous lands program and dredging in the
Delaware River

Philip J. Cherry

Director of Policy and Planning
DNREC

89 Kings Highway

Dover, DE 19901

Tel: 302-739-9000

Expected Testimony — DNREC regulatory programs and Coastal Zone Act
administration

R. Peder Hansen

Environmental Program Manager 11

Surface Water Discharges Section

Division of Water Resources

DNREC

89 Kings Highway

Dover, DE 19901

Tel: 302-739-9000

Expected Testimony — DNREC discharge program
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Ali Mirzakhalili

Air Quality Management Section Program Administrator

Division of Air and Waste Management

DNREC

89 Kings Highway

Dover, DE 19901

Tel: 302-739-9000

Expected Testimony — DNREC air management programs and activities in the
twelve-mile circle

Kevin Donnelly

Director, Division of Water Resources
DNREC

89 Kings Highway

Dover, DE 19901

Tel: 302-739-9000

Expected Testimony — Delaware water resources regulatory programs

Dawn M. Mitchell

Delaware Public Archives

121 Duke of York Street

Dover, DE 19901

Tel: 302-744-5000

Expected Testimony — Authentication of archived documents

Joanne M. Mattern

Delaware Public Archives

121 Duke of York Street

Dover, DE 19901

Tel: 302-744-5000

Expected Testimony — Authentication of archived documents

Representative - Delaware Department of Safety & Homeland Security
303 Transportation Circle

P.O. Box 818

Dover, DE 19903

Tel: 302-744-2680

Expected Testimony — Security for the Delaware River and LNG facilities

Representative - The Historical Society of Delaware

505 Market Street

Wilmington, DE 19801

Tel: 302-655-7161

Expected Testimony — Authentication of archived documents
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Representative - New Jersey State Archives

225 West State Street - Level 2

P.O. Box 307

Trenton, NJ 08625

Tel: 609-292-6260

Expected Testimony — Authentication of archived documents

Representative - New Jersey Historical Society

52 Park Place

Newark, NJ 07102

Tel: 973-596-8500

Expected Testimony — Authentication of archived documents

Representative - Newark Public Library

5 Washington Street

Newark, NJ 07101

Tel: 973-733-7784

Expected Testimony — Authentication of archived documents

Representative - Trenton Public Library

120 Academy Street

Trenton, NJ 08608

Tel: 609-392-7188

Expected Testimony — Authentication of archived documents

Representative - The Library of Congress

101 Independence Avenue, SE

Washington, D.C. 20540

Tel: 202-707-8000

Expected testimony — Authentication of archived documents

Lauren Segal

Vice President

Crown Landing LLC

¢/o Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Tel: 302-658-7581

Expected testimony — Scope of proposed BP facility
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Tom A. Mueller

LNG External Affairs Director

Crown Landing LLC

c¢/o Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Tel: 302-658-7581

Expected testimony — Scope of proposed BP facility

Gary A. Shute

BP America, Inc.

1 West Pennsylvania Avenue

Suite 440

Towson, MD 21204-5000

Expected testimony — Scope of proposed BP facility

Laurie Beppler

Crown Landing LLC

¢/o Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Tel: 302-658-7581

Expected testimony — Scope of proposed BP facility

Representative - Delaware State Police
P.O. Box 430

Dover, DE 19903-0430

302-739-5901

Expected testimony — Delaware’s policing authority over the Delaware River
within the twelve-mile circle

Representative - Emergency Services, New Castle County
87 Reads Way
New Castle, DE 19720

Expected testimony — Fire and rescue calls in the Delaware River within the
twelve-mile circle

Representative - Delaware Fish & Wildlife
89 Kings Highway

Dover, DE 19901

Tel: 302-739-9000

Expected testimony — Delaware’s fish and game enforcement within the twelve-
mile circle
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Y. Ruth Ehinger and Ann Marie Hoagland
New Jersey Coastal Zone Management Program
P.O.Box 418
401 E. State Street
Trenton, NJ 08625
Phone: (609) 633-2201
Expected testimony — New Jersey Coastal Zone Management Programs

Z. Representative - United States Coast Guard
1 Washington Avenue
Philadelphia, PA 19147
Expected testimony — Fire protection rules for the Delaware River

AA. Keith A, Trostle, Esquire
Formerly Employed by the Delaware Department of Justice
Carvel State Office Building, 6™ Floor
820 North French Street
Wilmington, DE 19801
Expected testimony — (1) Delaware regulatory programs; (2) Delaware
subaqueous lands program; and (3) Delaware Coastal Zone Act enforcement

BB. Kevin P. Maloney, Esquire
Delaware Department of Justice
Carvel State Office Building, 6" Floor
820 North French Street
Wilmington, DE 19801
Expected testimony -- (1) Delaware regulatory programs; (2) Delaware
subaqueous lands program; and (3) Delaware Coastal Zone Act enforcement

Interrogatory No. 7:

Describe in detail each and every fact that supports Delaware’s Fourth Affirmative
Defense, that “New Jersey’s claims are barred by estoppel.” In answering this Interrogatory,
state the date on which Delaware contends New Jersey’s claims became barred, and explain the

facts supporting that contention. Identify all documents upon which Delaware bases its Fourth
Affirmative Defense.

Response:

Since the adoption of Delaware’s first subaqueous lands laws in 1961, every significant
project extending into Delaware sovereign lands in the Delaware River has been permitted
and/or regulated by Delaware without objection by New Jersey. New Jersey has made no
presently known objection to Delaware’s regulatory authority in the twelve-mile circle until the
filing of this lawsuit. New Jersey itself applied to Delaware for permits to refurbish a pier within
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the twelve-mile circle at Fort Mott State Park and represented to FERC that Delaware has coastal
zone jurisdiction over BP’s proposed project. A list of relevant projects is contained within the
affidavit of Philip J. Cherry and the affidavit of Kevin P. Maloney, Esquire, appendices 1 and 3
respectively, to the Brief of the State of Delaware in Opposition to the State of New Jersey’s
Motion to Reopen and for a Supplemental Decree, dated October 27, 2005. The files for these
projects have been produced to the State of New Jersey pursuant to a FOIA request dated May
17, 2005. New Jersey is in the possession, custody, and control of all representations it has
previously made regarding Delaware’s coastal zone, and documents relating to BP’s FERC
application are publicly available. See FERC Dkt. No. CP04-411-000 (application of Crown
Landing LLC). To the extent Delaware has non-privileged documents that are responsive to this
request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

Interrogatory No. 8:

Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or

live testimony) in support of Delaware’s Fourth Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:

Delaware incorporates by reference all persons and entities identified in its Response to
Interrogatory No. 6 above.

Interrogatory No. 9:

Describe in detail each and every fact that supports Delaware’s Fifth Affirmative
Defense, that “New Jersey’s claims are barred by waiver.” In answering this Interrogatory, state
the date on which Delaware contends New Jersey’s claims became barred, and explain the facts

supporting that contention. Identify all documents upon which Delaware bases its Fifth
Affirmative Defense.

Response:
See Response to Interrogatory No. 7, which is incorporated herein by reference.

Interrogatory No. 10:

Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or

live testimony) in support of Delaware’s Fifth Affirmative Defense, and describe the subject
matter of their expected testimony.
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Response:

Delaware incorporates by reference all persons and entities identified in its Response to
Interrogatory No. 6 above.

Interrogatory No. 11:
Describe in detail each and every fact that supports Delaware’s Sixth Affirmative
Defense, that “New Jersey’s claims are barred by consent.” In answering this Interrogatory, state

the date on which Delaware contends New Jersey’s claims became barred, and explain the facts

supporting that contention. Identify all documents upon which Delaware bases its Sixth
Affirmative Defense.

Response:

See Responsc to Interrogatory No. 7, which is incorporated herein by reference.

Interrogatory No. 12:
Identify (by name, title, employer, work address and work telephone number) all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or

live testimony) in support of Delaware’s Sixth Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:

Delaware incorporates herein by reference all persons and entities identified in its
Response to Interrogatory No. 6 above.

Interrogatory No, 13:

Describe in detail each and every fact that supports Delaware’s Seventh Affirmative
Defense, that “New Jersey’s claims are barred by laches.” In answering this Interrogatory, state
the date on which Delaware contends New Jersey’s claims became barred, and explain the facts

supporting that contention. Identify all documents upon which Delaware bases its Seventh
Affirmative Defense.

Response:

See Response to Interrogatory No. 7, which is incorporated herein by reference.
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Interrogatory No. 14:

Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or
live testimony) in support of Delaware’s Seventh Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:

Delaware incorporates herein by reference all persons and entities identified in its
Response to Interrogatory No. 6 above.

Interrogatory No. 15:

Describe in detail each and every fact that supports Delaware’s Eighth Affirmative
Defense, that “New Jersey’s claims are barred by the doctrines of severability and
unenforceability.” In answering this Interrogatory, state the date on which Delaware contends
New Jersey’s claims became barred, and explain the facts supporting that contention. Identify all
documents upon which Delaware bases its Eighth Affirmative Defense.

Response:

Delaware objects to Interrogatory No. 15 as overly broad and because the interrogatory
calls for a legal conclusion. By way of further answer and without waiver of any objection, the
parties never enacted uniform fishing laws required under the 1905 Compact, negating the
validity of the 1905 Compact. To the extent Delaware has non-privileged documents that are
responsive to this request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

Interrogatory No. 16:
Identify (by name, title, employer, work address and work telephone number), all persons
whom Delaware expects to provide testimony (whether by affidavit, declaration, deposition or

live testimony) in support of Delaware’s Eighth Affirmative Defense, and describe the subject
matter of their expected testimony.

Response:

Delaware incorporates herein by reference all persons and entities identified in its
Response to Interrogatory No. 6 above.
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Interrogatory No. 17:

Did Delaware ever contend, prior to filing its Answer in December 2005, that Article VII
or any other Article of the Compact of 1905 was unenforceable or was waived? If so, describe in
detail each such statement or contention that was made. In answering this Interrogatory, state the
date on which Delaware expressed that contention for the first time, the date of all subsequent
statements expressing that contention, identify all documents reflecting or evidencing such

contention, and identity all persons (by name, title, employer, work address and work telephone
number) making such contention.

Response:

Delaware objects to Interrogatory No. 17 as overly broad. By way of further answer and
without waiver of any objection, Delaware is continuing to research whether this question arose
between the two States prior to the initiation of this action by New Jersey.

Interrogatory No. 18:

Identify (by name, title, employer, work address and work telephone number) any person
whom Delaware expects to present expert testimony in this case, and, for each such expert,
provide: a complete statement of all opinions to be expressed and the basis and reasons therefore;
the data or other information considered by the witness in forming the opinions; any exhibits to
be used as a summary of or support for the opinions; the qualifications of the witness, including a
list of all publications authored by the witness within the preceding ten years; the compensation
to be paid for the study and testimony; and a listing of any other cases in which the witness has
testified as an expert at trial or by deposition within the preceding four years.

Response:

Delaware objects to Interrogatory No. 18 as premature. By way of further answer and
without waiver of any objection, Delaware has not determined whether or not it intends to
provide testimony through experts. Delaware will supplement this discovery response if and

when it determines whether it will provide expert testimony.

Interrogatory No. 19:

Describe in detail each and every fact supporting Delaware’s contention that the scope of
Article VII of the Compact of 1905 is limited to the scope of projects contemplated when the
Compact was adopted.

Response:

Delaware objects to Interrogatory No. 19 because it calls for a legal conclusion and is
overly broad. By way of further answer and without waiver of any objection, Delaware has set
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out the material facts in support of this claim in its previous pleadings. Delaware is aware of no
evidence that the drafters of the Compact intended the phrase “continue to exercise riparian
jurisdiction” to permit New Jersey to authorize a 2,000 foot pier that extends into Delaware’s
sovereign territory, requires the dredging of 1.24 million cubic yards of Delaware subaqueous
soil for the bulk product transfer of highly dangerous cargo from ships that are in excess of 1,000
feet in length, all for a use prohibited under Delaware’s environmental laws (laws that were not
enacted or contemplated until after the Compact was signed). To the extent facts are necessary
to support Delaware’s contention, they will be developed in discovery and this response will be
supplemented as necessary. To the extent Delaware has non-privileged documents that are
responsive to this request that have not already been produced to or are not already in the

possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

Interrogatory No. 20:

Describe in detail the precise scope and nature of projects that Delaware contends were

contemplated by the Compact, identifying all documents upon which Delaware’s description is
based.

Response:

Delaware objects to Interrogatory No. 20 on the grounds that it calls for a legal
conclusion based on an interpretation of the 1905 Compact. By way of further answer and
without waiver of any objection, Delaware has set out the material facts in support of its claims
in its previous pleadings. The drafters of the Compact were aware of the scope and nature of the
projects and the scope of the state laws that existed at the time of the drafting of the Compact.
Delaware is aware of no evidence that the drafters of the Compact intended the phrase “continue
to exercise riparian jurisdiction” to permit New Jersey to authorize a 2,000 foot pier that extends
into Delaware’s sovereign territory, requires the dredging of 1.24 million cubic yards of
Delaware subaqueous soil for the bulk product transfer of highly dangerous cargo from ships that
are in excess of 1,000 feet in length, all for a use prohibited under Delaware’s environmental
laws (laws that were not enacted or contemplated until after the Compact was signed). To the
extent Delaware has non-privileged documents that are responsive to this request that have not
already been produced to or are not already in the possession of New Jersey, documents will be
produced by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 21:

Identify what rights or privileges may be exercised, and what rights or privileges may not
be exercised, by New Jersey pursuant to Article VII of the Compact of 1905, identifying all
documents upon which Delaware bases its position.
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Response:

Delaware objects to Interrogatory No. 21 on the grounds that it calls for a legal
conclusion based on an interpretation of the 1905 Compact. By way of further answer and
without waiver of any objection, Delaware has set out the material facts in support of its claims
in its previous pleadings. Delaware incorporates by reference its responses to Interrogatories 5,
20, 22, and 23 herein. To the extent Delaware has non-privileged documents that are responsive
to this request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

Interrogatory 22:

Does Delaware contend that it may properly exercise jurisdiction over all portions of a
project that extends beyond the low water line of the Twelve Mile Circle, including those
portions of a project that lie within the boundary of New Jersey? If so, describe in detail each
and every fact upon which this contention is based, identifying all documents upon which
Delaware bases its contention.

Response:

Under Article VIII of the Compact and following this Court’s 1934 boundary
determination, Delaware has exercised and may therefore lawfully exercise jurisdiction over the
portions of a project that extend beyond the mean low water line of the New Jersey shore within
Delaware lands encompassed by the twelve-mile circle. The facts upon which this contention is
based are set forth in: the Compact of 1905, the Court’s March 1877 Order in New Jersey v.
Delaware I and the parties’ pleadings in that case, including New Jersey’s Bill of Complaint and
Delaware’s Answer thereto; and the Court’s 1934 decision and 1935 Decree in New Jersey v.
Delaware II. Delaware incorporates herein by reference its responses to Interrogatories 5, 20, 21
and 23 herein. To the extent Delaware has documents that are responsive to this request that
have not already been produced to or are not already in the possession of New Jersey, documents
will be produced by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 23:

In Delaware’s view, does Article VII of the Compact of 1905 impose any limitations on

Delaware’s jurisdiction over projects appurtenant to the New Jersey shoreline? If so, describe in
detail the nature of any such limitations.

Response:

To the extent such projects are within the twelve-mile circle and extend into Delaware
beyond the boundary line between the States, which this Court held in 1934 is at the low-water
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on the New Jersey shore, Delaware has jurisdiction to impose regulations over aspects of
projects within Delaware’s border.

Interrogatory No. 24:

Before New Jersey filed its motion to reopen in July 2005, did Delaware ever object to
New Jersey’s exercise of riparian jurisdiction over projects in the Twelve Mile Circle? If yes,
please describe in detail each and every objection, identifying all documents relating to any such
objection.

Response:

Delaware objects to Interrogatory No. 24 as overly broad. By way of further answer and
without waiver of any objection, New Jersey is objecting to Delaware’s exercise of jurisdiction
in this case. Delaware has and may therefore lawfully exercise jurisdiction within the twelve-

mile circle as to projects on Delaware lands, and seeks to vindicate that right in defending
against this action.

To the extent that a further answer is required, Delaware does not object to New Jersey
exercising riparian jurisdiction between the high water mark and the mean low water mark on the
New Jersey shore, as those lands are the sovereign lands of the State of New Jersey.
Consequently, for a project to extend from the mean low water mark on the New Jersey shore
into the twelve-mile circle, permission from New Jersey is required to reach the mean low water
mark and Delaware’s permission (and adherence to Delaware law) is required for all activities
occurring on, in, over, or under Delaware territory. Since the adoption of Delaware’s
subaqueous lands laws in 1961, every significant construction project extending from the New
Jersey shore into Delaware’s sovereign lands has required the approval of Delaware regulating
authorities. All dredging activities within the twelve-mile circle are required to be permitted by
Delaware and all activities must conform to Delaware laws and regulations. All projects
triggering application of Delaware’s Coastal Zone Act must conform to that statute and its
supporting regulations. A list of relevant projects subject to these requirements is contained in
the affidavit of Philip J. Cherry and the affidavit of Kevin P. Maloney, Esquire, appendices 1 and
3 respectively, to the Brief of the State of Delaware in Opposition to the State of New Jersey’s
Motion to Reopen and for a Supplemental Decree, dated October 27, 2005. To the extent
Delaware has non-privileged documents that are responsive to this request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 25:

Describe in detail each and every fact supporting Delaware’s denial of New Jersey’s
Petition, Para. 15 (“The State of New Jersey, since the 1800°s, has exercised riparian jurisdiction
~and regulated its riparian lands on its own side of the Delaware River, including within the
Twelve-Mile Circle”), identifying all documents upon which Delaware bases its denial.
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Response:

Delaware objects to Interrogatory No. 25 as vague, ambiguous, and overly broad. This
interrogatory mischaracterizes Delaware’s answer to paragraph 15 of New Jersey’s Petition, as
Delaware’s answer did not deny paragraph 15 in its entirety. By way of further answer and
without waiver of any objection, Delaware denies paragraph 15 to the extent that it suggests, or
could be construed to suggest, that New Jersey’s exercise of riparian jurisdiction and regulation
of riparian lands was authorized by, grounded upon, or supported by, any right in law or equity.
On the contrary, since the Duke of York’s 1682 grant of land to William Penn, Delaware has had
and lawfully exercised sovereignty and jurisdiction over the water and the subaqueous lands of
the Delaware River within the twelve-mile circle up to the mean low water mark on the New
Jersey shore, This Court vindicated Delaware’s claim to title to the low water mark on the New
Jersey shore within the twelve-mile circle, consistent with earlier decisions discussed by the
Court in its 1934 boundary determination. At all times since 1682, Delaware (and its
predecessors in interest) have held the water and lands within the twelve-mile circle for the
benefit of its citizens; and any exercise of jurisdiction by New Jersey or asserted regulatory
authority by New Jersey within the twelve-mile circle was and is without basis in law or equity.
The facts upon which this contention is based are set forth in Delaware’s Answer in New Jersey
v, Delaware I, the Compact of 1905, and the Court’s 1934 decision and 1935 Decree in New
Jersey v. Delaware II. To the extent Delaware has non-privileged documents that are responsive
to this request that have not already been produced to or are not already in the possession of New
Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

Interrogatory No. 26:

Describe in detail each and every fact supporting Delaware’s denial of New Jersey’s
Petition, Para. 18, second sentence (“These grants also authorized the building of riparian
structures on lands extending beyond the low-water line”), identifying all documents upon which
Delaware bases its denial.

Response:

Delaware objects to Interrogatory No. 26 as vague, ambiguous (in particular with respect
to the phrase “riparian grants” used by New Jersey in paragraph No. 18 of the Petition and
incorporated herein), and overly broad. By way of further answer and without waiver of any
objection, Delaware refers to and incorporates herein its Response to Interrogatory No. 25 above
as well as paragraph 18 of Delaware’s Answer to the Petition, which set forth the grounds for
Delaware’s denial of the allegations contained in the second sentence of paragraph No. 18 of the
Petition. While Delaware is unclear what New Jersey means by “riparian grants” in paragraph
18 of its Petition, New Jersey has no right in law or equity to authorize the construction of
structures on land or water extending below the mean low water mark on the New Jersey shore.
To the extent Delaware has non-privileged documents that are responsive to this request that
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have not already been produced to or are not already in the possession of New Jersey, documents
will be produced by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 27:

Describe in detail each and every fact supporting Delaware’s contention, at Para. 20 in its
Answer, that Delaware has exercised its sovereign right to regulate structures within the Twelve
Mile Circle on “many” occasions, identifying all documents supporting Delaware’s contention.

Response:

Delaware refers to and incorporates herein its Responses to Interrogatory Nos. 25 and 26
above. By way of further answer, since 1961 when the first statute regulating the sale and lease
of subaqueous lands in Delaware was adopted, Delaware has exercised its sovereign right to
regulate structures within the twelve-mile circle on the many occasions detailed in the affidavit
of Philip J. Cherry and the affidavit of Kevin P. Maloney, Esquire, appendices 1 and 3
respectively, to the Brief of the State of Delaware in Opposition to the State of New Jersey’s
Motion to Reopen and for a Supplemental Decree, dated October 27, 2005. The files for these
projects have been produced to the State of New Jersey pursuant to a FOIA request dated May
17, 2005. To the extent Delaware has non-privileged documents that are responsive to this
request that have not already been produced to or are not alrcady in the possession of New
Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties. Delaware is continuing its research on this question and will update this
response as appropriate in light of its findings.

Interrogatory No. 28:

Describe in detail each and every fact supporting Delaware’s denial of New Jersey’s
Petition, Para. 23, second sentence (“Since 1991, to New Jersey’s knowledge the only other
applicant for a DCZA permit for the construction of an improvement appurtenant to the New

Jersey shore has been Crown Landing, LLC”), identifying all documents supporting Delaware’s
contention.

Response:

Delaware objects to the breadth of Interrogatory No. 28’s request for “each and every
fact” responsive to the subject-matter of this interrogatory. By way of further answer and
without waiver of any objection, several applications have been made to Delaware for
permission to construct an improvement appurtenant to the New Jersey shore, including New
Jersey’s own application in 1996 for improvements to the pier at Fort Mott State Park, as
acknowledged by New Jersey, inter alia, in New Jersey’s Appendix at 50a-51a (July 28, 2005),
and in New Jersey’s Motion to Strike at 7-8 (Mar. 20, 2006). Other such projects are set out in
Delaware’s Opposition brief at 61-63 (October 27, 2005), and include applications filed between
1961 and the present by DuPont (1971 and 1982), Keystone Cogeneration (1991), New Jersey
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(1996), and Fenwick Commons (2005). To the extent Delaware has non-privileged documents
that are responsive to this request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

Interrogatory No. 29:

Describe in detail each and every fact supporting Delaware’s contention, at Para. 24 of its
Answer, that Delaware has “consistently exercised its sovereign right to regulate riparian
structures located on its subaqueous soil on many occasions,” identifying all documents
supporting this contention.

Response:

Delaware objects to the breadth of Interrogatory No. 29’s request for “each and every
fact” responsive to the subject-matter of this interrogatory. By way of further answer and
without waiver of any objection, Delaware refers to and incorporates herein its Responses to
Interrogatory Nos. 25 through 27 above. To the extent Delaware has non-privileged documents
that are responsive to this request that have not already been produced to or are not already in the

possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

Interrogatory No, 30:

Describe in detail each and every fact supporting Delaware’s denial of New Jersey’s
Petition, Para. 25, first sentence (“To date, the DSLA has been applied to only a limited number

of projects on the New Jersey side of the River”), identifying all documents supporting this
denial.

Response:

Delaware objects to the breadth of Interrogatory No. 30’s request for “each and every
fact” responsive to the subject-matter of this interrogatory. By way of further answer and
without waiver of any objection, Delaware refers to and incorporates herein its Responses to
Interrogatory Nos. 25 through 27 above. Since 1961, Delaware has issued at least eleven
subaqueous land leases and/or permits for use of Delaware’s subaqueous lands within the
twelve-mile circle for projects entering Delaware territory from the New Jersey shore. These
leases are detailed in the affidavit of Kevin P. Maloney, Esquire, at appendix 3 to the Brief of the
State of Delaware in Opposition to the State of New Jersey’s Motion to Reopen and for a
Supplemental Decree, dated October 27, 2005. The files for these projects have been produced
to the State of New Jersey pursuant to a FOIA request dated May 17, 2005. To the extent
Delaware has non-privileged documents that are responsive to this request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.
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Interrogatory No. 31:

Describe in detail each and every fact supporting Delaware’s denial of New Jersey’s
Petition, Para. 29 (referring to Crown Landing’s request for a status decision from DNREC),
identifying all documents supporting this denial.

Response:

Delaware objects to Interrogatory No. 31 as vague, ambiguous, and overly broad. By
way of further answer and without waiver of any objection, in paragraph 29 of New Jersey’s
Petition, Delaware objected to New Jersey’s characterization of the February 3, 2005 decision of
the Secretary of DNREC, as explained in Delaware’s Opposition to New Jersey’s Motion to
Strike, at 6 n.7 (May 5, 2006). Delaware also refers to and incorporates herein the Secretary’s
February 3, 2005 decision. To the extent Delaware has non-privileged documents that are
responsive to this request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

Interrogatory No. 32:

Describe in detail each and every fact supporting Delaware’s contention that the 1905
Compact, Article VII, limits New Jersey’s riparian jurisdiction to the low water line within the
Twelve-Mile Circle, identifying all documents supporting this contention.

Response:

Delaware objects to Interrogatory No. 32 as overly broad and because it impermissibly
calls for a legal conclusion. By way of further answer and without waiver of any objection,
Delaware refers to the language of the 1905 Compact, both in Article VII and in the entire
Compact, read as a whole and incorporates it herein. Delaware also refers to the Supreme
Court’s decision in New Jersey v. Delaware, 295 U.S. 694 (1935). Delaware also refers to and
incorporates herein its Response to Interrogatory No. 5. To the extent Delaware has non-
privileged documents that are responsive to this request that have not already been produced to
or are not already in the possession of New Jersey, documents will be produced by Delaware
consistent with the discovery agreement between the parties.

Interrogatory No. 33:

Does Delaware contend that the 1905 Compact, Article VII, limits the scope of New
Jersey’s riparian jurisdiction to the types of improvements contemplated in 1905, but does not
similarly limit Delaware’s riparian jurisdiction? If so, describe in detail each and every fact
supporting this contention, identifying all documents supporting this contention.

Response:
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Delaware objects to Interrogatory No. 33 as overly broad, vague, and requesting legal
argument rather than facts. Specifically, it is unclear how New Jersey is using the terms
“riparian jurisdiction,” “scope,” and “improvement.” By way of further answer and without
waiver of any objection, Delaware refers to and incorporates herein its response to Interrogatory
No. 5. To the extent Delaware has non-privileged documents that are responsive to this request
that have not already been produced to or are not already in the possession of New Jersey,

documents will be produced by Delaware consistent with the discovery agreement between the
parties.

Interrogatory No. 34:

Has Delaware or any subdivision of Delaware ever taxed any riparian improvements on
the New Jersey (easterly) side of the Delaware River, within the Twelve-Mile Circle? If yes,

describe in detail each and every such taxing occurrence, identifying all documents evidencing
any such occurrence,

Response:

Delaware objects to Interrogatory No. 35 as overly broad and unduly burdensome.
Delaware also objects to this interrogatory as vague, as the “New Jersey (easterly) side of the
Delaware River” begins at the mean low-water mark on the New Jersey shore. Delaware

answers below on the assumption that New Jersey means by that language the eastern half of the
Delaware River.

By way of further answer and without waiver of any objection, Delaware does tax'
riparian improvements in the Delaware River. New Castle County taxes the dock constructed for
the Logan Generating Station. New Castle County also assesses taxes on utilities and pipelines
in the Delaware River. The State of Delaware also charges a fee for all dredging and filling of its
subaqueous lands within the twelve-mile circle, and charges a fee for subaqueous lands leases for
pipelines and utility crossings for private entities.

Delaware and its subdivisions do not, however, charge a fee or impose a tax upon
government agencies that conduct activities within the twelve-mile circle. For example,
although appearing on New Castle County’s tax maps, New Castle County does not tax
governmentally owned properties such as Artificial Island, and the Kilhahook Refuge. New
Castle County also does not tax the pier at Fort Mott State Park because the pier is owned by the
State of New Jersey, although New Jersey requested that New Castle County create a tax parcel
for this property so that the pier could be placed on the historic registry. In a similar vein,
Delaware does not charge a fee to the Army Corps of Engineers or the Delaware Department of
Transportation for dredging in the Delaware River, even though Delaware does require these

' A “tax” is defined as a “monetary charge imposed by the government on persons, entities,

transactions, or property to yield public revenue.” Black’s Law Dictionary (8th ed. 2004).
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entities to obtain the appropriate permits. To the extent Delaware has non-privileged documents
that are responsive to this request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

Interrogatory No. 35:

Has Delaware or any subdivision of Delaware ever provided police protection on the
New Jersey (easterly) side of the Delaware River, within the Twelve-Mile Circle? 1If yes,
describe in detail each and every police protection occurrence, identifying all documents
evidencing any such occurrence.

Response:

Delaware objects to Interrogatory No. 35 as overly broad and unduly burdensome.
Delaware also objects to this interrogatory as vague, as the “New Jersey (easterly) side of the
Delaware River” begins at the mean low-water mark on the New Jersey shore. Delaware

answers below on the assumption that New Jersey means by that language the eastern half of the
Delaware River.

By way of further answer and without waiver of any objection, the Delaware State Police
has jurisdiction and is the primary jurisdictional responder for all police protection within the
twelve-mile circle in the Delaware River. In addition, Delaware Fish & Wildlife officers
regularly provide police protection up to the mean low-water mark on the New Jersey shore of
the Delaware River within the twelve-mile circle. It would be impossible to provide all police
records for calls and events that occurred within the twelve-mile circle. To the extent Delaware
has non-privileged documents that are responsive to this request that have not already been
produced to or are not already in the possession of New Jersey, documents will be produced by
Delaware consistent with the discovery agreement between the parties.

Interrogatorv No. 36:

Has Delaware or any subdivision of Delaware ever provided fire protection on the New
Jersey (easterly) side of the Delaware River, within the Twelve-Mile Circle? If yes, describe in

detail each and every fire protection occurrence, identifying all documents evidencing any such
occurrence.

Response:

Delaware objects to Interrogatory No. 36 as overly broad and unduly burdensome.
Delaware also objects to this interrogatory as vague, as the “New Jersey (easterly) side of the
Delaware River” begins at the mean low-water mark on the New Jersey shore. Delaware

answers below on the assumption that New Jersey means by that language the eastern half of the
Delaware River.
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By way of further answer and without waiver of any objection, Delaware provides fire
protection within the twelve-mile circle. The marine units for Claymont Fire Company,
Brandywine Hundred Fire Company, Holloway Terrace Fire Company, Goodwill Fire Company,
Delaware City Fire Company, Wilmington Marine Unit, Port Penn Fire Company, Odessa Fire
Company and others have divided the area within the twelve-mile circle into fire districts where
they are the primary jurisdictional responder. Crown Landing LLC recognized that “the
Claymont Fire District will be the first responder organization, and therefore, would provide fire
and other emergency services on the portion of Crown Landing’s pier in the State of Delaware.”
Crown Landing Jan. 18, 2005 Response to FERC. It would be impossible, however, to provide
all fire company records for calls and events that occurred within the twelve-mile circle. To the
extent Delaware has non-privileged documents that are responsive to this request that have not
already been produced to or are not already in the possession of New Jersey, documents will be
produced by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 37:

Describe in detail each and every fact supporting Delaware’s denial of New Jersey’s
Petition, Para. 37 (“The State of New Jersey owns riparian shoreline within the Twelve Mile
Circle. Thus, Delaware’s actions also threaten the construction of projects by the State of New
Jersey itself within the Twelve-Mile Circle”), identifying all documents supporting this denial.

Response:

Delaware objects to Interrogatory No. 37 as overly broad. Pursuant to this Court’s
decision in 1934, New Jersey does not “own” any territory “within” the twelve-mile-circle.

Delaware refers to and incorporates herein its Responses to Interrogatory Nos. 5 and 25 - 27
above.

By way of further answer and without waiver of any objection, the 1905 Compact
provides that any riparian jurisdiction possessed by New Jersey is limited to jurisdiction
exercised within New Jersey’s territory, which the United States Supreme Court unanimously
held in 1934 extends only to the low water mark on the New Jersey shore inside the twelve-mile
circle. Even if New Jersey has any riparian jurisdiction over any Delaware territory within the
twelve-mile circle (and it does not), the 1905 Compact makes clear that New Jersey has no
“exclusive” jurisdiction over Delaware’s sovereign lands. Delaware is not precluded by the 1905
Compact from exercising either riparian or (at a minimum) non-riparian jurisdiction within its
sovereign territory, such as jurisdiction over how its coastal zone is used and protected. To the
extent Delaware has non-privileged documents that are responsive to this request that have not
already been produced to or are not already in the possession of New Jersey, documents will be
produced by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 38:
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With reference to Article VII of the Compact of 1905, describe in detail what “riparian
jurisdiction of every kind and nature” means, identifying all documents supporting this
description.

Response:

Delaware objects to Interrogatory No. 38 as overly broad and as calling for a legal
conclusion. By way of further answer and without waiver of any objection, Delaware refers to
and incorporates herein its previous pleadings, as well as Responses to Interrogatory Nos. 21, 25-
27, and 37 above. To the extent Delaware has non-privileged documents that are responsive to
this request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

Interrogatory No. 39:

With reference to Article VII of the Compact, describe in detail what Delaware contends
“its own side of the river” means, identifying all documents supporting this description.

Response:

Delaware objects to Interrogatory No. 39 as overly broad and as calling for a legal
conclusion. By way of further answer and without waiver of any objection Delaware contends
that “its own side of the river” refers to the portion of the river on each State’s respective side of
the boundary line, as it would uitimately be determined upon the resolution of the boundary
dispute between the two States. Delaware refers to and incorporates herein its Responses to
Interrogatory Nos. 5, 25 - 27 and 37 above. To the extent Delaware has non-privileged
documents that are responsive to this request that have not already been produced to or are not

already in the possession of New Jersey, documents will be produced by Delaware consistent
with the discovery agreement between the parties.

Interrogatory No. 40:

With reference to Article VII of the Compact of 1905, describe in detail what “grants,

leases, and conveyances of riparian lands and rights” means, identifying all documents
supporting this description.

Response:

Delaware objects to Interrogatory No. 40 as overly broad and as calling for a legal
conclusion. By way of further answer and without waiver of any objection, Delaware refers to
and incorporates herein its Responses to Interrogatory Nos. 5, 25 - 27, 37, and 39 above. The
quoted language, in the context of Article VII as a whole, means that New Jersey may continue
to take the actions that it had been taking up to that time, i.e., making “grants, leases, and
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conveyances of riparian lands and rights” as set forth in its laws and statutes at the time (which
were expressly limited to “lands of the state”), without conceding that New Jersey had any right,
in law or equity, to take such actions outside of its own territory, or to preclude Delaware’s
exercise of its riparian jurisdiction or its non-riparian regulatory authority within the twelve-mile
circle. To the extent Delaware has non-privileged documents that are responsive to this request
that have not already been produced to or are not already in the possession of New Jersey,
documents will be produced by Delaware consistent with the discovery agreement between the
parties.

Interrogatory No. 41:

With reference to Article VII of the Compact of 1905, describe in detail what Delaware

contends “under the laws of the respective States” means, identifying all documents supporting
this description.

Response:

Delaware objects to Interrogatory No. 41 as overly broad and as calling for a legal
conclusion. By way of further answer and without waiver of any objection, Delaware refers to
and incorporates herein its Responses to Interrogatory Nos. 25 — 27, 37, 39, and 40 above. To
the extent Delaware has non-privileged documents that are responsive to this request that have
not already been produced to or are not already in the possession of New Jersey, documents will
be produced by Delaware consistent with the discovery agreement between the parties.

Interrogatory No. 42:

Describe in detail every fact supporting Delaware’s contention that “Article VII . . . left
open the scope of riparian jurisdiction that could be lawfully exercised by each State.” (Answer

q11).
Response:
Delaware objects to Interrogatory No. 42 as overly broad and as calling for a legal

conclusion. By way of further answer and without waiver of any objection, Delaware refers to

and incorporates herein its Responses to Interrogatory Nos. 5, 19 — 21, 25 —- 27, 37, 39, and 40
above.

Interrogatory No. 43:

Set forth all facts upon which Delaware will rely to support its position that Mr.
Southerland’s statements in oral argument before the Special Master on September 12, 1932 are
not statements upon which the Court and New Jersey can rely. (Answer §19).

Response:
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Delaware objects to Interrogatory No. 43 as overly broad. By way of further answer and
without waiver of any objection, Delaware also objects to New Jersey’s mischaracterization of
paragraph 19 of Delaware’s Answer to the Petition, which speaks for itself.

To the extent that a further answer is required, New Jersey misconstrues the meaning and
import of those statements. Delaware refers to and incorporates herein by reference its response
to New Jersey’s analysis of Mr. Southerland’s comments set forth at pages 68-72 of Delaware’s
Brief in Opposition to the State of New Jersey’s Motion to Reopen and for a Supplemental
Decree, filed on October 27, 2005. As discussed therein, the issue before the Court in New
Jersey v. Delaware II, which Mr. Southerland addressed in the comments relied upon by New
Jersey, was the question of Delaware’s boundary within the twelve-mile circle. The Court was
not asked to, and did not provide, a definitive interpretation of the Compact of 1905 in New
Jersey v. Delaware II. Indeed, for that reason, the Court denied New Jersey’s Motion to Reopen

New Jersey v. Delaware II for the purpose of seeking a determination as to the meaning of the
Compact of 1905.

In New Jersey v. Delaware II, Mr. Southerland did not offer, and the Court did not accept
to New Jersey’s detriment, any definitive interpretation of Article VII of the Compact. Indeed,
Mr. Southerland argued that “[e]ven if the Compact of 1905 be construed as ceding to the State
of New Jersey the right to determine to whom riparian rights ... shall be granted, it would still
not affect the boundary between the States in any conceivable way.” See DE Opp. 68-72.
Because Mr. Southerland was not required to take a definitive position on the meaning of the
Compact, and did not do so, he also was not required to undertake the analysis and historical
research with respect to the Compact that the parties have taken in this case.

To the extent Delaware has non-privileged documents that are responsive to this request
that have not already been produced to or are not already in the possession of New Jersey,

documents will be produced by Delaware consistent with the discovery agreement between the
parties.

Interrogatory No. 44:

Set forth all facts upon which Delaware will rely to support its position that the
statements made in its Reply Brief as quoted in the Petition, Paragraph 19 are not statements
upon which the Court and New Jersey can rely. (Answer §19).

Response;

Delaware objects to Interrogatory No. 44 as overly broad and calling for a legal
conclusion. By way of further answer and without waiver of any objection, Delaware also
objects to New Jersey’s mischaracterization of paragraph 19 of Delaware’s Answer to the

Petition, which speaks for itself. Delaware refers to and incorporates herein its Response to
Interrogatory No. 43 above.
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Interrogatory No. 45:

Set forth all facts upon which Delaware will rely to support its position that statements
made by S. Samuel Arsht as quoted in the Petition, Paragraph 20 are not statements upon which
the Court and New Jersey can rely. (Answer §20).

Response:

Delaware objects to Interrogatory No. 45 as overly broad and asking for a legal
conclusion. By way of further answer and without waiver of any objection, Delaware refers to
and incorporates herein by reference its response to New Jersey’s analysis of Mr. Arsht’s
statements set forth at pages 67-68 of Delaware’s Brief in Opposition to the State of New
Jersey’s Motion to Reopen and for a Supplemental Decree, filed on October 27, 2005.
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VERIFICATION

STATE OF DELAWARE
SS.

COUNTY OF KENT

I, Philip J. Cherry, being duly sworn according to law, deposes and says that he is a
representative of Defendant and is authorized to make this verification in its behalf; that he has
read Delaware’s Responses to New Jersey’s First Set of Interrogatories and knows its contents;
that the responses were prepared with the assistance and advice of counsel; that the matters
stated in the responses are within his personal knowledge except where he has relied on others to
gather the information and responses, based upon a review of various documents and interviews
with various individuals, subject to inadvertent or undiscovered errors, and necessarily limited by
the documents and information still in existence, presently recollected, and thus far discovered in
the course of preparation of the responses; and that the facts stated in the responses are true and

correct to the best of his knowledge, information, and belief.

/s/

SWORN TO AND SUBSCRIBED BEFORE ME this day of June, 2006.

Notary Public

My Commission Expires:
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CERTIFICATE OF SERVICE

I certify that on June 30, 2006, a copy of the foregoing Delaware’s Responses to New

Jersey’s First Set of Interrogatories was served by electronic mail and U.S. Mail on each of the
following;:

BY ELECTRONIC MAIL AND
THREE COPIES BY FIRST CLASS MAIL

Rachel J. Horowitz, Esquire

Deputy Attorney General

Richard J. Hughes Justice Complex

25 West Market Street

P.O. Box 112

Trenton, N.J. 08625

Email: Rachel horowitz@dol.lps.state.nj.us

BY ELECTRONIC MAIL AND
TWO COPIES BY FIRST CLASS MAIL

Barbara Conklin, Esquire

Deputy Attorney General

Richard J. Hughes Justice Complex

25 West Market Street

P.O.Box 112

Trenton, N.J. 08625

Email: Barbara.conklin@dol.lps.state.nj.us

[s/

David C. Frederick
Special Counsel to the
State of Delaware
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The State of Delaware (“Delaware”), by and through its attorneys, hereby responds to the
State of New Jersey’s (“New Jersey”) First Request for Production of Documents (the
“Requests”) as follows:

Delaware expressly reserves the right to supplement or amend these responses as it
uncovers new or additional facts in connection with its ongoing investigation.

These responses do not constitute a waiver of Delaware’s right to challenge the
relevance, materiality, authenticity, or admissibility of the information provided, or to object to
the use of any documents identified in any subsequent proceeding or tﬁal in this litigation.
Neither the information contained in these responses nor the documents identified by Delaware
shall be interpreted to concede the truth of any factual assertion or implication contained in each

Iesponse.

GENERAL OBJECTIONS

1. Delaware objects to the Requests to the extent they purport to impose burdens or
obligations that exceed the scope of permissible discovery under the Federal Rules of Evidence,
or any other applicable court rule.

2. Delaware objects to the Requests to the extent they seek the production of
information or documents that disclose any information or communication protected from
disclosure by the attorney work-product doctrine, the attorney-client privilege, or any other
applicable privilege. In the event that a document that is privileged or otherwise exempt from
disclosure is produced by Delaware, it will have been produced through inadvertence and shall
not constitute a waiver of privileges or exemptions applicable to that or any other document.

3. Delaware objects to the Requests to the extent they seek the production of

information or documents that are not within Delaware’s possession, custody, or control.
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4, Delaware objects to the Requests to the extent they seek the production of
information or documents: (i) already in the possession, custody, or control of New Jersey,
(ii) concerning New Jersey’s own conduct or statements, (iii) which are equally accessible to
New Jersey as they are to Delaware, or (iv) which can be obtained more readily from a source
other than Delaware.

5. Delaware objects to each and every Request insofar as each Request is overly
broad, unduly burdensome, and oppressive and seek information that is neither relevant to the
subject matter of this litigation, nor reasonably calculated to lead to the discovery of admissible
evidence.

6. Delaware objects to ecach and every Request insofar as each Request seeks
documents that are publicly available to New Jersey.

7. The fact that Delaware has responded to a particular request shall not be
interpreted as implying that responsive documents exist or that Delaware acknowledges the
propriety of the request.

8. Delaware’s responses to the Requests are not intended to be, and shall not be
construed as, an agreement or concurrence by Delaware with New Jersey’s characterization of
any facts, circumstances, and/or legal obligations. Delaware also reserves the right to contest
any such characterizations as inaccurate. Delaware also objects to the Requests to the extent that
they contain express or implied assumptions of fact or law with respect to matters at issue in this
case.

9. Delaware objects to the Requests to the extent that the documents sought contain
confidential, personal, private, or sensitive information, or documents protected from disclosure

by law, court order, or any agreement with respect to confidentiality or nondisclosure.
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10.  Delaware will produce documents on a rolling basis, and will produce any
confidential documents pursuant to section 9 of the Case Management Plan.

11.  Delaware’s responses to the Requests are submitted without waiving, and while
specifically reserving, (i) all objections as to the competency, relevancy, materiality, and
admissibility of the documents produced or the subject matter thereof at the trial of this action,
and (ii) the right at any time to amend or supplement these responses.

12.  Delaware objects to each and every Request insofar as they seek information
protected by the legislative, executive, petitioning, or other governmental privilege.

SPECIFIC RESPONSES AND OBJECTIONS

Subject to and without waiving the foregoing General Objections, Delaware responds
and objects to the Document Requests as follows:

1. All documents identified in your answers to New Jersey’s First Set of
Interrogatories.

RESPONSE: To the extent Delaware has non-privileged documents that are responsive
to this Request that have not already been produced to or are not already in the possession of

New Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

2. If not produced in response to Request No. 1, all documents upon which
Delaware bases any of its claims or defenses in this action.

RESPONSE: To the extent Delaware has non-privileged documents that are responsive
to this Request that have not already been produced to or are not already in the possession of

New Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

3. All other documents contained in the particular file from which each document
produced in response to Request Nos. 1 and 2 was retrieved. ’

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence. Delaware further objects on the basis of the work product doctrine. The decision not
to select particular documents in a given file reflects counsel’s thought processes and judgment
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as to which documents are not significant or important, and is therefore protected by the work
product doctrine.

4. All documents that tend to refute, or are inconsistent with, any of Delaware’s
claims or defenses.

RESPONSE: Delaware objects to this Request on the grounds that it is vague,
ambiguous, argumentative, and calls for a subjective response. Delaware further objects because
the decision of whether a particular document “refutes” or is “inconsistent with” Delaware’s
claims or defenses reflects counsel’s thought processes and judgment, and is therefore protected
by the work product doctrine.

S. All documents containing any statement by any Delaware public official to the
effect that New Jersey has waived or relinquished any of the rights secured by Article VII of the
Compact of 1905.

RESPONSE: Delaware objects to this Request on the grounds that it is vague, overly
broad, unduly burdensome, and seeks production of documents and information that are
privileged. Delaware further objects to this Request because it is impossible to obtain every
statement of every public official relating to the Compact and because any public statements
made by Delaware public officials are in the public domain and are therefore available to New
Jersey. Indeed, New Jersey successfully urged the Special Master to require Delaware first to
obtain public documents independently and outside the discovery process. See Order on New
Jersey’s Motion to Strike at 8 (June 13, 2006). Without waiving any objection, to the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.

6. All documents containing any statement by any Delaware public official to the
effect that the Compact of 19035 is no longer enforceable or in effect.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and seeks production of documents and information that are privileged.
Delaware further objects to this Request because it is impossible to obtain every statement of
every public official relating to the Compact and because any public statements made by
Delaware public officials are in the public domain and are therefore available to New Jersey.
Indeed, New Jersey successfully urged the Special Master to require Delaware first to obtain
public documents independently and outside the discovery process. See Order on New Jersey’s
Motion to Strike at 8 (June 13, 2006). Without waiving any objection, to the extent Delaware
has non-privileged documents that are responsive to this Request that have not already been
produced to or are not already in the possession of New Jersey, documents will be produced by
Delaware consistent with the discovery agreement between the parties.

7. All documents containing any statement by any Delaware public official to the
effect that New Jersey has waived or relinquished its right to challenge Delaware’s assertion of

jurisdiction over improvements appurtenant to the New Jersey shoreline within the Twelve Mile
Circle.
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RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, argumentative, and seeks production of documents and information that are
privileged. Delaware further objects to this Request because it is impossible to obtain every
statement of every public official relating to New Jersey’s alleged jurisdiction and because any
public statements made by Delaware public officials are in the public domain and are therefore
available to New Jersey. Indeed, New Jersey successfully urged the Special Master to require
Delaware first to obtain public documents independently and outside the discovery process. See
Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). Without waiving any objection, to
the extent Delaware has non-privileged documents that are responsive to this Request that have
not already been produced to or are not already in the possession of New Jersey, documents will
be produced by Delaware consistent with the discovery agreement between the parties.

8. All documents containing any statement by any Delaware public official to the
effect that it is an open question whether Delaware has the legal authority to require that New
Jersey and/or its political subdivisions and citizens submit to Delaware’s permitting jurisdiction
in order to exercise riparian rights or build improvements appurtenant to the New Jersey
shoreline within the Twelve Mile Circle, '

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, irrelevant, vague, argumentative, and ambiguous. Delaware further objects
to this Request because it is impossible to obtain every statement of every public official relating
to permitting jurisdiction and because any public statements made by Delaware public officials
are in the public domain and therefore available to New Jersey. Indeed, New Jersey successfully
urged the Special Master to require Delaware first to obtain public documents independently and
outside the discovery process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006).
Without waiving any objection, to the extent Delaware has non-privileged documents that are
responsive to this Request that have not already been produced to or are not already in the

possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties. '

9. All press releases, statements, correspondence and e-mail given by any Delaware
public official or their staff to members of the press that mention this litigation.

RESPONSE: Delaware objects to this Request on the grounds that it is irrelevant and
not reasonably calculated to lead to the discovery of admissible evidence.

10. Al documents in the Delaware Department of Natural Resources and
Environmental Control (“DNREC”) that refer or relate to exercises of jurisdiction over
improvements appurtenant to the New Jersey shoreline within the Twelve Mile Circle.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and vague. Without waiving any objection, Delaware responds that all
responsive, non-privileged documents are public documents, which have already been made
available to New Jersey pursuant to a FOIA request dated May 17, 2005. To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
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by Delaware or made available to New Jersey consistent with the discovery agreement between
the parties.

11.  All documents in the Delaware Planning Office, or its successor Office, that refer
or relate to Delaware’s coastal zone management plan, as it applies in or to the Twelve Mile
Circle.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and vague. Without waiving any objection, Delaware responds that all
responsive, non-privileged documents are public documents that are available from public
sources. To the extent Delaware has non-privileged documents that are responsive to this
Request that have not already been produced to or are not already in the possession of New
Jersey, documents will be produced by Delaware or made available to New Jersey consistent
with the discovery agreement between the parties.

12. All DNREC files referring or relating to any proposed improvement appurtenant
to the New Jersey shoreline, within the Twelve Mile Circle.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and vague. Without waiving any objection, Delaware responds that all
responsive, non-privileged documents are public documents, which have already been made
available to New Jersey pursuant to a FOIA request dated May 17, 2005. To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced

by Delaware or made available to New Jersey consistent with the discovery agreement between
the parties.

13. Al files of Delaware’s Office of Subaqueous Lands referring or relating to lands
within the Twelve Mile Circle, on the easterly side of the Delaware River.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and vague. Without waiving any objection, Delaware responds that all
responsive, non-privileged documents are public documents, which have already been made
available to New Jersey pursuant to a FOIA request dated May 17, 2005. To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced

by Delaware or made available to New Jersey consistent with the discovery agreement between
the parties.

14.  All documents, including briefing memoranda, passing between any Department
of the State of Delaware and the Governor of Delaware, concerning any proposed improvement
appurtenant to the New Jersey shoreline within the Twelve Mile Circle, or this litigation.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence,
and secks production of documents and information that are privileged. Without waiving any
objection, to the extent that such documents are archived public documents, they are equally

1507a



available to New Jersey for inspection and copying. Indeed, New Jersey successfully urged the
Special Master to require Delaware first to obtain public documents independently and outside
the discovery process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). To the
extent Delaware has non-privileged documents that are responsive to this Request that have not
already been produced to or are not already in the possession of New Jersey, documents will be
produced by Delaware or made available to New Jersey consistent with the discovery agreement
between the parties.

15. All documents in the Office of the Governor of Delaware that refer or relate to

any proposed improvement appurtenant to the New Jersey shoreline within the Twelve Mile
Circle, or to this litigation.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and seeks production of documents and information that are privileged.
Without waiving any objection, to the extent that such documents are archived public
documents, they are equally available to New Jersey for inspection and copying. Indeed, New
Jersey successfully urged the Special Master to require Delaware first to obtain public
documents independently and outside the discovery process. See Order on New Jersey’s Motion
to Strike at 8 (June 13, 2006). To the extent Delaware has non-privileged documents that are
responsive to this Request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

16.  All documents in the Office of the Delaware Attorney General that refer or relate

to any proposed improvement appurtenant to the New Jersey shoreline within the Twelve Mile
Circle, or to this litigation.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, and seeks production of documents and information that are privileged.
Without waiving any objection, to the extent that such documents are archived public
documents, they are equally available to New Jersey for inspection and copying. Indeed, New
Jersey successfully urged the Special Master to require Delaware first to obtain public
documents independently and outside the discovery process. See Order on New Jersey’s Motion
to Strike at 8 (June 13, 2006). To the extent Delaware has non-privileged documents that are
responsive to this Request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

17. All documents (including tax maps and property identification descriptions, cards
or printouts), that show, describe or identify any structures or improvements extending from the
New Jersey shoreline within the Twelve Mile Circle across the New Jersey/Delaware boundary,
that are currently taxed by the State of Delaware or by any of Delaware’s municipalities,
counties, or other governmental bodies.

RESPONSE: Delaware objects to this Request as overly broad and unduly burdensome.
Delaware further objects to this Request to the extent that it seeks documents outside the
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possession, custody, or control of Delaware and because it seeks public documents which are
readily available to New Jersey. Indeed, New Jersey successfully urged the Special Master to
require Delaware first to obtain public documents independently and outside the discovery
process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). Without waiving any
objection, to the extent Delaware has non-privileged documents that are responsive to this
Request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced or made available by Delaware consistent with the discovery
agreement between the parties.

18.  All documents (including tax maps and property identification descriptions, cards
or printouts), that show, describe, or identify any structures or improvements extending from the
New Jersey shoreline within the Twelve Mile Circle across the New Jersey/Delaware boundary,
for which Delaware, or any of its governmental subdivisions, provides police protection.

RESPONSE: Delaware objects to this Request as overly broad, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence. Delaware further
objects to this Request to the extent that it secks documents outside the possession, custody, or
control of Delaware and because it seeks public documents which are readily available to New
Jersey. Indeed, New Jersey successfully urged the Special Master to require Delaware first to
obtain public documents independently and outside the discovery process. See Order on New
Jersey’s Motion to Strike at 8 (June 13, 2006). Without waiving any objection, to the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
or made available by Delaware consistent with the discovery agreement between the parties.

19.  All documents (including tax maps and property identification descriptions, cards
or printouts), that show, describe, or identify any structures or improvements extending from the
New Jersey shoreline within the Twelve Mile Circle across the New Jersey/Delaware boundary,
for which Delaware, or any of its governmental subdivisions, provides fire protection.

RESPONSE: Delaware objects to this Request as overly broad and unduly burdensome.
Delaware further objects to this Request to the extent that it secks documents outside the
possession, custody, or control of Delaware and because it seeks public documents which are
readily available to New Jersey. Indeed, New Jersey successfully urged the Special Master to
require Delaware first to obtain public documents independently and outside the discovery
process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). Without waiving any
objection, to the extent Delaware has non-privileged documents that are responsive to this
Request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced or made available by Delaware consistent with the discovery
agreement between the parties.

20.  All documents that show, describe or identify any structures or improvements
extending from the New Jersey shoreline within the Twelve Mile Circle, over which Delaware
has exercised riparian jurisdiction.
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RESPONSE: Delaware objects to this Request as vague, overly broad, and unduly
burdensome. Without waiving any objection, Delaware responds that all non-privileged
responsive documents are public documents, which have already been made available to New
Jersey pursuant to a FOIA request dated May 17, 2005. If New Jersey desires access to other
files, Delaware requests that New Jersey identify such files for review.

21.  All documents that discuss the authority, customs or practice of Delaware and/or
its political subdivisions with respect to taxing structures or improvements extending from the
New Jersey shoreline within the Twelve Mile Circle, across the New Jersey/Delaware boundary.

RESPONSE: Delaware objects to this Request as overly broad, unduly burdensome,
argumentative, and not reasonably calculated to lead to the discovery of admissible evidence.
Delaware further objects to this Request to the extent that it seeks documents outside the
possession, custody, or control of Delaware. Without waiving any objection, to the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
or made available by Delaware consistent with the discovery agreement between the parties.

22.  All documents that discuss the authority, customs or practice of Delaware and/or
its political subdivisions with respect to exercising riparian jurisdiction over improvements
extending from the New Jersey shoreline within the Twelve Mile Circle, across the New
Jersey/Delaware boundary.

RESPONSE: Delaware objects to this Request as overly broad, unduly burdensome,
argumentative, vague, and not reasonably calculated to lead to the discovery of admissible
evidence. Delaware further objects to this Request to the extent that it seeks documents outside
the possession, custody, or control of Delaware. Without waiving any objection, to the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
or made available by Delaware consistent with the discovery agreement between the parties.

23, All correspondence with, and documents provided to, any person whom Delaware
anticipates calling as a fact witness in this case that refer or relate in any way to the subject
matter of this litigation.

RESPONSE: Delaware objects to this Request as premature. Delaware has not yet
determined whether it will call any fact witnesses. Delaware will supplement this response as
required by the Federal Rules, or any other applicable court rule. Delaware further objects to this

Request on the grounds that it seeks production of documents and information that are
privileged.

24.  For any person whom Delaware anticipates calling as a fact witness in this case
who is or was employed by any agency of Delaware state or local government, all documents
that were in that person’s possession while so employed that refer or relate in any way to:

(a) the subject matter of their expected testimony;
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(b) Delaware’s assertion of jurisdiction over improvements appurtenant to the
New Jersey shoreline within the Twelve Mile Circle; or

(c) New Jersey’s rights of riparian jurisdiction within the Twelve Mile Circle.

RESPONSE: Delaware objects to this Request as argumentative and premature.
Delaware has not yet determined whether it will call any fact witnesses. Delaware will
supplement this response as required by the Federal Rules, or any other applicable court rule.
Delaware further objects to this Request on the grounds that it seeks production of documents
and information that are privileged.

25.  All correspondence with, and documents provided to, any person whom Delaware
anticipates calling as an expert witness in this case.

RESPONSE: Delaware objects to this Request as premature. Delaware has not yet
determined whether it will present any expert testimony. Delaware will supplement this
response as required by the Federal Rules, or any other applicable court rule.

26.  All reports prepared by any person whom Delaware anticipates calling as an
expert witness in this case,

RESPONSE: Delaware objects to this Request as premature. Delaware has not yet
determined whether it will present any expert testimony. Delaware will supplement this
response as required by the Federal Rules, or any other applicable court rule

27.  All documents referring or relating to discussions of the Commissioners
appointed in 1903 as a result of the proceedings in New Jersey v. Delaware L.

RESPONSE: Delaware objects to this Request because it seeks public documents that
are readily available to New Jersey. Indeed, New Jersey successfully urged the Special Master
to require Delaware first to obtain public documents independently and outside the discovery
process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.

28.  All documents referring or relating to legislative statements or proceedings
related to the proceedings in New Jersey v. Delaware L.

RESPONSE: Delaware objects to this Request because it seeks public documents that
are readily available to New Jersey. Indeed, New Jersey successfully urged the Special Master
to require Delaware first to obtain public documents independently and outside the discovery
process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already

10

1511a



been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.

29.  All documents referring or relating to statements by Legislators related to the
resolution or settlement of New Jersey v. Delaware L.

RESPONSE: Declaware objects to this Request because it seeks public documents that
are readily available to New Jersey. Indeed, New Jersey successfully urged the Special Master
to require Delaware first to obtain public documents independently and outside the discovery
process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.

30.  All documents referring or relating to what came to be called the Compact of -
1905.

RESPONSE: Delaware objects to this Request on the grounds that it is overly broad,
unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence,
and secks production of documents and information that are privileged. Delaware further objects
to this Request because it seeks public documents that are readily available to New Jersey.
Indeed, New Jersey successfully urged the Special Master to require Delaware first to obtain
public documents independently and outside the discovery process. See Order on New Jersey’s
Motion to Strike at 8 (June 13, 2006). To the extent Delaware has non-privileged documents that
are responsive to this Request that have not already been produced to or are not already in the
possession of New Jersey, documents will be produced by Delaware consistent with the
discovery agreement between the parties.

31.  All documents referring or relating to that portion of the Delaware River within
the Twelve Mile Circle.

RESPONSE: Delaware objects to this Request on the grounds that it 1s overly broad,
unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence,
and seeks production of documents and information that are privileged. Without waiving any
objection, to the extent Delaware has non-privileged documents that are responsive to this
Request that have not already been produced to or are not already in the possession of New

Jersey, documents will be produced by Delaware consistent with the discovery agreement
between the parties.

32.  Attach true copies of all writings or documents referring to what came to be
called the Compact of 1905 authored by any signatory of the Compact or any official or
legislator of either State, dated from 1903 to 1925.

RESPONSE: Delaware objects to this Request because it seeks public documents that
are readily available to New Jersey. Indeed, New Jersey successfully urged the Special Master
to require Delaware first to obtain public documents independently and outside the discovery

11
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process. See Order on New Jersey’s Motion to Strike at 8 (June 13, 2006). To the extent
Delaware has non-privileged documents that are responsive to this Request that have not already
been produced to or are not already in the possession of New Jersey, documents will be produced
by Delaware consistent with the discovery agreement between the parties.

33.  Attach true copies of all published news reports in New Jersey or Delaware
referring to what came to be called the Compact of 1905, the negotiations which preceded it, and
its aftermath, dated from 1900 to 1925.

RESPONSE: Delaware objects to this Request because it seeks the production of
publicly available information and documents that are equally available to New Jersey.
Delaware further objects to this Request because the Request seeks production of documents and
information protected by the attorney work product doctrine. The decision to come into
possession of the requested news reports reflects counsel’s thought processes and judgment as to

which reports are significant or important, and is therefore protected by the work product
doctrine.

34.  Attach true copies of all commentaries, learned journals, or treatises referring to
the Compact of 1905, dated from 1905 to 1925.

RESPONSE: Delaware objects to this Request because it seeks production of publicly
available information and documents that are equally available to New Jersey. Delaware further
objects to this Request because the Request seeks production of documents and information
protected by the attorney work product doctrine. The decision to come into possession of the
requested legal research reflects counsel’s thought processes and judgment as to which sources
are significant or important, and is therefore protected by the work product doctrine.

3s. Attach true copies of all news articles, editorials, and letters to the editor in any
newspapers published in Delaware, concerning whether the Delaware Legislature or Governor
should approve or reject what came to be called the Compact of 1905, dated from 1900 to 1906.

RESPONSE: Delaware objects to this Request because it seeks the production of
publicly available information and documents that are equally available to New Jersey.
Delaware further objects to this Request because the Request seeks production of documents and
information protected by the attorney work product doctrine. The decision to come into
possession of the requested news materials reflects counsel’s thought processes and judgment as

to which sources are significant or important, and is therefore protected by the work product
doctrine.

36.  Attach all writings which support Delaware’s contention that New Jersey
obtained a preliminary injunction on March 26, 1877 on an incomplete record. (Answer

).
RESPONSE: Delaware respectfully refers New Jersey to the record in New Jersey v.
Delaware I and New Jersey v. Delaware 11, including the Special Master’s report reviewing the

voluminous evidence taken more than 50 years after the Court entered the injunction, which is
reported at 55 S. Ct. 934, and the Court’s opinion, reported at 295 U.S. 361 (1934). To the
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extent Delaware has non-privileged documents that are responsive to this Request that have not
already been produced to or are not already in the possession of New Jersey, documents will be
produced by Delaware consistent with the discovery agreement between the parties.

37.  Attach all writings which support Delaware’s contention that “Article VIL.. left
open the scope of riparian jurisdiction that could be lawfully exercised by each State...”
(Answer §11).

RESPONSE: Delaware respectfully refers New Jersey to the writings relied on in
Delaware’s previous briefing of this issue. To the extent Delaware has non-privileged
documents that are responsive to this Request that have not already been produced to or are not
already in the possession of New Jersey, documents will be produced by Delaware consistent
with the discovery agreement between the parties.

/s/
CARL C. DANBERG DAVID C. FREDERICK
Attorney General Counsel of Record
KEVIN P. MALONEY SCOTT H. ANGSTREICH
Deputy Attorney General SCOTT K. ATTAWAY
DELAWARE DEPARTMENT KELLOGG, HUBER, HANSEN,
OF JUSTICE TODD, EVANS & FIGEL, P.L.L.C.
Carvel State Office Building Sumner Square
820 N. French Street 1615 M Street, N.W., Suite 400
Wilmington, DE 19801 Washington, DC 20036
(302) 577-8338 (202) 326-7900

Special Counsel to the
State of Delaware

COLLINS J. SEITZ, JR.
MATTHEW F. BOYER
KEVIN F. BRADY
MAX B. WALTON
CONNOLLY BOVE LODGE
& HUTZ LLP
The Nemours Building
1007 N. Orange Street
Wilmington, DE 19801
(302) 658-9141
Special Counsel to the
State of Delaware

Dated: June 30, 2006
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CERTIFICATE OF SERVICE

I certify that on June 30, 2006, a copy of the foregoing Response to New J ersey’s First
Request for Production of Documents was served by email and U.S. Mail to each of the
following:

BY ELECTRONIC MAIL AND
THREE COPIES BY FIRST CLLASS MAIL

Rachel J. Horowitz, Esquire

Deputy Attorney General

Richard J. Hughes Justice Complex

25 West Market Street

P.O.Box 112

Trenton, N.J. 08625

Email: Rachel.horowitz@dol.lps.state.nj.us

BY ELECTRONIC MAIL AND
TWO COPIES BY FIRST CLASS MAIL

Barbara Conklin, Esquire

Deputy Attorney General

Richard J. Hughes Justice Complex

25 West Market Street

P.O.Box 112

Trenton, N.J. 08625

FEmail: Barbara.conklin@dol.lps.state.nj.us

/s/

David C. Frederick

Special Counsel to Defendant
State of Delaware
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5 113d] HARLORS, WHARVES, AND DOCKS. 547

not ouly departed frun the common law on the subject, but it arbi-
| trarily destroyed property vights which had grown up under rulings
- of the conrt that the riparian owner had a wharfage right. Such
decisions are by no meaus a credit to jurisprudence, and tend to
throw diseredit upon the judicial system. A high regard for the wis-
dom and impartiality of justice cannot be held by one who acquires
 viparian property with the nnderstanding, based on a decision of
L the higlest court of the state, that he thereby acquires the right to
ercet @ wharf or pier for commercial purposes, and, when he proceeds
to act upon such understanding, is told by the same court that he has
no right, but that the state may grant the right to a third person with-
out making any cowmpensation to him, and ent him off even from ac-
cess to the water. In Austin v. Rutland R. Co® it is said that all
that can be claimed for riparian owners seeking to recover in eject-
ment land that had been improved by a third person in front of their
Jot is the right to pass to and from the water of the lake within the
width of the Jot as it bordered on and was washed by the water. There
was no right to appropriate land beyond the low-water mark. There
is no right to wharf out except by provision of a statute. As the
absolute owner of the lot he had the exclusive right to use it in pass-
ing to and from the lake. If one, in making erections in the lake
" in front of his land, viclated his right he could seek redress in some
proper way, but not by action based on his right as the owner of it.

Tn contrast with the above decision is that in Paine Lumber Co. v.
United States? that the constitutional prohibition against obstrue-
lion of navigable rivers without authority from the legislature does
not extend to the construction of a pier continued through such water
ouly so far as necessary to reach the navigable part of the river.
Equity will restrain the placing of a wharf in a public stream con-
trary to law.1° :

114. Correlative rights of individual and public.— The most impor-
tant use to which the space between the shore line and deep water in
a locality where ships resort to load and unload can be devoted is
for the erection of wharves and piers for the accommedation of such
vessels. If the land under the water belongs to the riparian owner
there is no doubt that he has a right to place there any structures

45 V. 2165. a nuisance, or is or -will be followed by
*55 Fed. 854. some form of irreparable damage, or un-
©fFpqnkford v. Lennig., 2 Phila, 403. less it is or will be an appreciable hin-
But it has also been held that the drance to the execution of some legis-
. eonstruction without a license of a lative act relating to fishery or to com-
wharf which is a purpresture cannot be merce or navigation.  People ez rel.
enjoined, or the wharf abated at the Teschemacher v. Davidson, 30 Cal. 379.
suit of the state, unless it is or will be
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548 RIGHTS BETWEEN PUBLIC AND INDIVIDUAL, I§ .

which will not interfere with the public right of navigation, T1
right extends as far as the title extends. The public may regula
the placing of structures there so far as its welfare requires, but,
title to the soil being in the riparian owner, he may build as fay
as his title goes. If it goes to low-water mark his right to huj
there so long as he does not materially interfere with the publ
rights of navigation cannot be questioned ;! and, if he owns the lay
under the water to the point of navigability, he may construct
wharf to that point, subject to the proviso that it must not he
nuisance to navigation.? As said in Ryan v. Brown? it can neve
be unlawful for a landowner to make such wharves as will accoi
modate all vessels ordinarily using the Stream, unless there is som
exceptional eircumnstance whiah may, in particular cases, render hi
Structure improper. If the title to the soil is not in the Tiparial
owner, his absolute right as an individual ceases, and, as liag alreads
been seen,! his right to place a wharf on the soil comes from hj
right, because of advantageous loeation, to make sueli use of the com.
INOn. property as the public good requires. The supreme court of
Nlinois, in Reyell v. People® held that, although there was a right
to wharf out when the title to the soil was in the riparian owner,
such right did not exist when the soil belonged to the state. This is
irue so far as the private right of the riparian owner 18 concerned ;
but, so long as it is the policy of the state to permit and proteet the
erection of wharves, and the riparian owner is the only one who can
obtain access to the water for the purpose of erecting whavves, he is
the one upon whom devolves the execution of the work, and he, there-
fore, as one of the public, has the right to construct the wharf, Qwy,-
ership of the dry land is a necessary ineident to the erection of a
wharf, because attachment to the land above high-water mark is al,.
solutely necessary, and the only one having a right to make such at-

'Chicago . Laflin, 49 111 172; Gal- jus publicum, and cannot obstruet the
veston v. Menard, 23 Tex. 104; Deering navigation by erecting a pier between
v. Long Wharf, 25 Me. 51; State v. 17il- high and low water marks.  Brown v,
son, 42 Me. 9; Harlan & H. Co. v, Pas- Reed, 2 Pugsley (N. B.) 20s5.
chall, 5 Del. Ch. 435; Martin v. Evans- 8o in Massachusetts if the passage of
ville, 32 Ind. 85; Delaware & H. Canal boats will be materially injured. Kean
Ca. v, Lawrence, 2 Hun, 163; Eost v, Stetson, 5 Pick. 4992,
Haven v. Hemingiay, 7 Conn. 202: Ens- Maziell v, Bay City Bridge ¢o. 41
minger v. People, 47 111, 384, 95 Am. Alich. 453, 2 N. W. 839; Grand Rapids
Dec. 495; Com, v, Pierce, 2 Dane Abr. v. Powers, 89 Mich. 94, 14 1. R. A. 498,
696; Com. wv. Crowuinshield, 2 Dane 28 Am. St. Rep. 276, 50 N, W. 641
Abr. 697. ®18 Mich. 106.

But in New Brunswick it is held that ‘8 113, ante.

one taking a grant of land extending to  S177 |1, 408, 43 L. R. A

A, 790, 69 Am,
low-water mark takes it subject to the St, Rep. 257, 52 N. £. 1052,

NJ06391
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. tachment is the owneyr of the land.®
- in front of another’s property will belong to him.”
| true with regard to wharves evected hy the publie or under its an-
- thority, and the remedy for such erection must be sought in some other

HARBORS, WHARVES, AND DOCKS, 549

In general a wharf constructed
But this is not

way.? The public right to nse the space between the shore and deep
water is, however, in the absence of any express devotion of it to

navigation.

- some other nse, limited to uses connected with, or in furtherance of,
Thercfore, whatever structures the riparian owner, in

the exercise of his right, places there must be in aid of navigation,

and he cannot use the space for structures for other purposes.®

sPayne v. English, 79 Cal. 540, 21
Pac. 952; San Pedro v. Scuthern P. K.
Co. 101 Cal. 333, 35 Pac. 993; Smith v.
Levinus, 8 N. Y. 472.

Conversely, ejectment will lie in favor
of a municipality to recover possession
of a wharf and pier which private indi-
viduals have erected on city property at
the end of a public street, and which
they are using mainly for their private
business and for the use of which by
others they are taking wharfage. New
York v. Law, 125 N. Y. 380, 26 N. E.
$71. .

The state may lease public land to an
individual for wharf purposes. United
Ntates v. Bain, 3 Huglies, 593, Fed. Cas.
No. 14,496,

And in Baltimore v. Uekim, 3 Bland
Cl. 453, it was leld that permission
given to an individual by the port war-
dens, to build a wharf on a certain pub-
lic street, was a mere nullity.

The right to erect wharves will pass
to 4 town when the owner of land lays
it out into lots and blocks which he sells
according to a plat which leaves the
space along the water open. Rowan v.
Portland, 8 B. Mon. 256; Newport v.
Taylor, 16 B. Mon. 699.

So, the original proprietor of a town
site upon a navigable rtiver retains the
wharfage privileges thereat where he
did not devest himself thereof by ex-
press grant, and, upon the map of the
town according to which lots were sold,
such privileges are expressly reserved.
Columbus v. Grey, 2 Bush, 476.

But it has been held that that portion
of a wharf and chute below high-water
mark of the ocean, resting upon piles in
the bed thereof, is not affixed to the land
of the riparian proprietor, although
fastened to the land end of the wharf
by nails, bolts, and screws, so as to per-
mit a recovery thereof in an action of
ejectinent for the upland and the wharf;

1519a
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and that it is not incidental or appur-
tenant to the land of the riparian pro-
prietor within a Code provision that a
thing is deemed to be incident or appur-
tenant to the land when it is by right
used with the land for its benefit, so as
to entitle him to recover the same in
ejectment for the upland, wlere such
wharf and chnte were constructed by
strangers by permission of the lessces
of the upland. Coburn v. dmes, 52 Cal.
385, 28 Ain. Rep. 634.

Baltimore v. St. Agnes Hospital, 48
Md. 419; Steers v. Brooklyn, 101 N. Y.
51, 4 N. E. 7.

When the state has granted away the
fee to land between high and low water
lines under navigable waters, it cannot
authorize another to erect a wharf
thereon, such action not being included
in the residuary easement in the public.
Del.ancey v. Wellbrock, 113 Fed. 103.

*Bedlow v. New Yorlk Floating Dry
Dock Co. 44 Hun, 378; Barney v. Keo-
leuk, 94 U, 8. 324, 24 L. ed. 224,

*Folsom. v. I'reeborn, 13 R. 1. 200;
Atlee v. Northwestern Union Paclet
Co. 21 Wall. 389, 22 L. ed. 619; Leigh
v. Holt, 5 Biss. 338, Fed. Cas. No. 8,220;
Atty. Gen. v. Lonsdale, L. R. 7 Eq. 377,
33 L. J. Ch. N. 8. 335, 20 L. T. N. 8.
64, 17 Week. Rep. 219,

The owner of land bordering upon a
navigable lake has no right by any de-
vise whatever, such as the building of
piers, to extend his boundary line be-
yond the waters edge, and any such
erection into the lake for the purpose
of making land is an injury to the
rights of the state whiclh a court of
equity will abate. Rewvell v. People, 177
1. 468, 43 L. R. A. 790, 69 Am. St. Rep.
257, 52 N. E. 1052, Aftirming 29 Chicago
Legal News, 345.

The maintenance of a solid structure
formed by driving piles and sinking
scows and filling in the space between
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precludes one riparian owner from extending his piers for the mere
purpose of equaling those of adjoining proprietors.?® And one maiy-
taining a pier must maintain lights on it s0 as to prevent collisign by
passing vessels.)? But the fact that he has erected the pier does ot
deprive him of the right to use the adjoining water in common with

the public.12

The primary purpose of the water way being for navigation, it iy
always within the power of the public to regulate the construetion of
wharves 50 as to prevent destruction of, or material interference with,
the rights of navigation. This right may estend to the complete pro-
hibition of wharves at Places where they cannot be constructed with-
out materially impairing the right of navigation ; and it may also ex-
tend to requiring the procurement of a license and payment of a fee

for the right to construct the whar
right to the same advantages whi

f; but every riparian owner has a
ch are accorded to others, and, if

permission is given to some persons, it must be given on equal tern,s
to others. The legislature may, for the purpose of security of naviga-
tion, regulate and restrain the building of wharves;* and fix g foo

them to the width of 34 feet and extend-
ing 250 feet into a way beyond low-
water mark used for the dismantling
and repairing of vessels involves an ex-
clusive appropriation of the land under
water. and is not justifiable as an exer-
cise of the riparian owner's right of ac-
cess to navigable water, where the fee
of the submerged land is in another.
North Hempstead v. Gregory, 53 App.
Div. 350, 65 N. Y. Supp. 867.

The owner of coal boats and barges
moored to the river bank within the cty
limits has no authority, derivable from
the proprietor of riparian property un-
der r lease, to build, for the storage of
apparatus and the use of employees,
houses resting on piles driven in the
batture outside of the levees. Sweeney
v. Shakspeare, 42 La. Ann. 614, 21 Am.
St. Rep. 400, 7 So. 729.

“Grand Trunk R. Co. v. 4. Backus,
Jr., & Sons, 46 Fed. 211.

“Northwestern Union Packet (o. v,
Altee, 2 Dill. 479, Fed. Cas. No. 10,341.

“Leigh v. Holt, 5 Biss. 338, Fed. Cas.
No. 8,220

PAtty. Gen. v, Boston & L. R. Co. 118
Mass, 345; Martin v, O’Brien, 34 Miss.
21; Stete v. Sargent & Co. 45 Coun.
458; Duryea v. New York, 26 Hun, 120;
Nlockton v. American Lucol (o, (N. J.
Yiq.) 36 Atl. 572; Delaicare & H. Canal
"0. v. Laicrence, 2 Hun, 163 People v.
New York & 8. I. Perry Co. 68 N. Y. 71;
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Bord v. Wool, 107 N. O, 139, 12 8. E,
281; Wool v. Bdenton, 115 N. C. 10, 20
8. E. 165; Moore v, Cominissioners of
Pilots, 32 How. Pr. 184, .

A condition attuched by ordinance to
the granting of the right to extend lang
into water, that the exterior toargin
shall constitute a public wharf, was a
legitimate exercise of the power of the
mayor and city of Baltimore, conferred
on them by the laws of the st-te for ithe
protection of the navigation of the port
of Baltimore. Baltimore v. White, 2
Gill, 444,

The fact that a pier exceedg the width
permitted by statute does not deprive
it of the character of g lawful pier to
the extent of the permitted width, nor
justify the erection of another pier
within the prohibited distance from it.
People v. New York & 8. I. Ferry Co.
68 N. Y. 71, Affirming 7 Hun, 105,

A license to erect an addition to a
pier provided that 80 feet of docks are
left on each side must be construed to
require 80 feet of actual dock way ae-
cording to existing lines, and the rights
to existing lines for the adjoining docks
cannot be adjudicated collaterally, ¥eill
v. Basby, 1 W. N. C. 58.

An addition to a pier in New York
harbor cannot be made without permis-
sion from the proper authorities; and,
if authority lins been given for certain
additions which have heen exhausted, no
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' for the privilege.'t If the state directs its officers to make regula-
tions, they cannot refuse to do so on the ground that the erection of
wharves will be an irremediable injury to navigation 17 but if the

power of regulation is merely conferred on a municipal corporation,

it cannot be compelled by mandamus to exercige it.'® If conditions
are imposed for the erection of wharves, the right to erect them will
exist npon compliance with the regulations.!”

The authority to regulate the coustruction of wharves swithin their
limits may be delegated by the legislature to municipal corporations.
Tut. the mere delegation of such right to a miunicipal corporation does
ot authorize the municipality to forbid the erection of all piers by
private individuals, and assume for itself the exclusive right to erect
and control them.'® A municipal corporation may, however, make
such reasonable regulations as may be necessary.’? The state inay re-

swne power which it has delegated to a mmnicipal corporation with

respect to the control of wharves and piers at any time.
A wharf which has been erected for the convenience of commerce
under the express or tacit permission of the state, by a riparian pro-

further additions can be made without
further authority. Buck V. Post, 39
Ted. 249.

Vwhere a grant of a right to build a
wharf of a certain length was made in
1852, and a structure only a part of that
length was built and left for six years
without addition, it was held that the
power of the grantees lhad been ex-
hausted, and that they could not after-
wards extend it further without a new
grant. Rush v. Jackson, 24 Cal. 308.

woom. v. Clark, 6 Phila. 408

vavannal v. State, 4 Ga. 26.

W ennedy v. Washington, 3 Cranch, C.
C. 595, Fed. Cas. No. 7,708.

gullizan Timber Co. v.
Ifed, 187.

8Rarre v. Fleming, 29 W.
], K. 731

If no title to tide lands has passed
from the state to a municipal corpora-
tion, it cannot enjoin a railvoad com-
pany from erecting a wharf over them
under permission of the state authori-
vies. San Pedro v. Southern P. R. Co.
101 Cal. 333, 35 Pac. 993.

But in Grant v. Devenport, 18 Iowa,
179, it was held that wharves erected
within the corporate limits of a muniei-
pality must yield to the paramount
right of the corporation under the law
by whicl the corporation is ereated.

A municipal corporation is equitably
estopped from questioning the legality

Mobile, 110

Va. 315, 1
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of the elaim of a riparian proprietor to
submerged land for wharf privileges,
when for thirty years it has recognized
his claim of right by permitting him to
make expenditures on such land, regu-
lating the length of the wharf, and sub-
jecting it to taxation, and shows laches
in enforcing its title. Sulliven Timber
Co. v. Mobile, 110 Fed. 187.

If a city has been given the right to
control the water front beyond a line
drawn on the bay, a person who subse-
quently acquires land from the state will
take in subordination to such right,
and cannot erect a wharf against the
will of the city. Weber v. State Har-
bor, 18 Wall. 57, 21 L. ed. 798.

wthicago v. Van Ingen, 152 T 624,
43 Am. St. Rep. 283, 38 N. E. 894;
District of Columbia v. Johnson, 3
Mackey, 120; Baltimore v. White, 2
@Gill, 444; Sheperd v. Third Municipal-
ity, 6 Rob. (La.) 239, 4 Am. Dee. 260.

*Duffy v. New Orleans, 49 La. Ann.
114, 21 So. 179.

After the passage of the act of 1837
to reinvest in the people the title to the
Hudson river outside of the port lines,
the eity of New York could not author-
ize the erection of a pier outside of
such lines, but such erection would be
By purpreﬁture and nuisance, to be re-
atrained and abated at the suit of the
people. I’eople v. Vanderbilt, 26 N, Y.
2R7. '
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prietor, is private property of which he cannot be deprived withoy,
compensation,®! and, as such, is subject to taxation?2 apd equity
will protect him from its removal as an illegal obstruction.2s As
property, wharves are subject to condemnation for other public uses

" " Leverich v. Mobile, 110 Fed. 170;

Lewis v, Portland, 25 Or, 133, 22 L. R.

A. 736, 42 Am. St. Rep. 772, 35 Paec.
256; Horner v. Pleasants, 66 Md. 475,
T Atl. 691; Baltimore & 0. R. Co. v.
Chase, 43 Md. 23; Sullivan Timber Co.
v. Mobile, 110 Fed. 187, Langdon v.
New York, 93 N. Y. 129; Yates v. Mil-
waukee, 10 Wall, 497, 19 L. ed. 984.

The power of a municipality to re-
move obstructions from highways is a
ministerial and police power only, and
does not extend to or authorize the re.
moval of docks, piers, wharves, ete., at
the termini of streets on the water
front, in the actual possession and own-
ership of private parties, when the pro-
ceeding is to seize the wharves for the
use of the public. State, Jersey Co.,
Prosecutor, v. Jersey City, 34 N. J. L.
31,

A municipal corporation has no right
to revoke a permit issued to an owner
of land to build a dock on his land on
the banks of a navigable stream, where,
in consideration of sueh permit, he exe.
cuted a quitclaim deed to the city eon-
veying 2 portion of his land in the bed
of the stream for the purpose of navi-
gation, and such dock as proposed to be
built would not in any way interfere
with or obstruct a free use of the river
for purposes of navigation, and public
interest does not require the premises
upon whieh the same is to be built to
remain  umnocecupied, especially where
such owner has already commenced work
under such permit, and hLas expended
money on the strength thereof. (hi-
cago v. Van Ingen, 152 IlI. 624, 43 Am.
St. Rep. 285, 38 N. E. 894.

But the inclosure of the whole tract
of land lying below low-water line in-
cluded in the license, by piling, eannot
be considered as of itself such a suli-
cient execution of a license to build a
wharf that the state is thereby pre-
vented from further limiting the time
for the completion of the wharf, which is
the sole object of the license. Stockton
v. dmerican Lucol Ca, (N. J. Eq.) 38
Atl, 572,

=8mith v, New York, 68 N. Y. 552;
State, Bentley, Prosecutor, v. Rippel,
25 N. J. L. 530; People ex rel. Smith
v. New York Taz & A. Comrs. 10 Hun,
207. :
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The fact that wharves and docks ygeq
by a railroad company in the transge.
tion of i3 business are also incidentally
used by others who pay wharfage to tpe
company does not render them property
over and above that required by the
company in the transaction of its appro.-
priate business, so as to render them
taxable under a statute providing that
property of corporations over and above
that required in the transaction of its
appropriate  business shall be taxed.
Osborn v. Hartford & N. H. R. Co. 40
Conn. 498,

The one-third undivided interest of 4
city in a wharf extending along the
front of the city, the interest being rep.
resented Dy one third of the stock of g
wharf company, is Public property whigh
is exempt from taxation, under a cop-
stitutional provision exempting property
of municipal corporations held for pub-
lic purposes, and devoted exclusively to
the use and henefit of the public, al-
though ecompensation is received for the
use of the wharf, where the contraet
under whicl the eity acequired its inter-
est from individuals provided that the
city should hold such interest in trust
for the inhabitants of the city, and that
it should not be alienable except by a
two-thirds vote of the qualified voters;
and that the dividends whiel the cit
should receive from its stock should be
disbursed and expended for the public
good and for the benefit of the present
and future inhabitants of the city. Gal-
veston Wharf Co. v. GQalveston, 63 Tex.
14.

One who is granted land under water
and the adjacent upland in fee, and
the right of wharfage from wharves to
be erected on so much of the land under
water as was reserved for ap exterior
street and wharves which are to be pub-
lic streets or wharves, acquires an in-
corporeal hereditament in the wharf or
bulkhead made by the street, which in-
terest is not taxable as real estate.
Boreel v. New York, 2 Sandf. 552.

“Ryan v. Brown, 18 Mich. 196, 100
Am. Dee. 154.

Equity may take jurisdiction of a suit
to enjoin a municipal eorporation from
taking possession of g pier constructed
into tide water, and removing buildings
therefrom, for the purpose of making
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under the power of eminent domain?* upon payment of due com-
pensation ;** and the right of eminent domain may be exercised to
acquire land for piers which are needed for a public purpose.®® The
damages will include all those occasioned by the taking of the land.*

a public street, to the irreparable injury
of the cwner of the pier. Morris Canal
& Bkyg. Co.v. Jersey City,12 N.J. Eq.252.

“Page v. Baltimore, 34 Md. 558;
Hazlehurst v. Baltimore, 37 Md. 199;
Hannibal v. Winchell, 54 Mo. 172.

A lease of the wharves of a port is
the subject of eminent domain. Duffy
v. New Orlteans, 49 La. Ann. 114, 21 So.
179.

Docks and wharves of a private steam-
boat, company, although used by it in
caring for the public, are not devoted
to the public use sufficiently to protect
them from seizure by a railroad com-
pany under right of eminent domain.
Re New York, L. & W. R. Co. 89 N. Y.
12, 1 N. E. 27, Affirming 35 Hun, 220.

The right conferred upon a city by
Ind. Rev. Stat. 1881, § 3106, to establish
and construct wharves, docks, and piers
does not imply & power to condemn a
private wharf already established. M adi-
san v. Daley, 58 Fed. T51.

Proceedings to condemmn property for
the construction of a wharf are void
where they are instituted without an
effort having been made to agree with
the owner as to the amount of damages.
Anderson v. §t. Louis, 47 Mo. 479.

Persons whose property is about to
be taken for the construction of a wharf
under invalid condemnation proceedings
are not entitled to relief by injunction,
as they have an adequate remedy at law
for the recovery of damages. Ibid.

Where land was condemned under an
ordinance authorizing the construction
of a “public highway for wharf pur-
poses,” the requirements of the ordi-
nance are satisfied by the construction
of a wharf, and a highway extending
along the bank of a stream not neces-
pary as a wharf is a public highway
within the meaning of the ordinance.
Belcher Sugar Ref. Co. v. St Louts
Grain Elevator Co. 10 Mo. App. 401

134 ystin v. Rutland R. Co. 21 Blatehf.
358, 17 Fed. 406; Cerli v. Stillwater
Street R. & Transfer Co. 28 Minn. 373,
41 Am. Rep. 290, 10 N. W. 205.

=Re New York C. & H. R. R. Co. 135
N. Y. 253, 31 N. E. 1043, Affirming 45
N. Y. 8. R. 334.

The action of a city in condemning
wharf property of a railroad company
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for municipal wharf purposes cannot be
questioned by the railroad company on
the ground that the city had sufficient
property for wharf purposes, in the ab-
sence of anything to show that, in mak-
ing the appropriation, the city authori-
ties acted in bad faith, or that the
property is intended to be used for any
purpose than that for which appropri-
ated, where, by statute, the municipality
is vested with the discretion of determin-
ing the quantity of ground required for
wharf purposes. Iron R. Co. v. Ironton,
19 Ohio St. 299.

* Where a preferential right to use
a dock for a certain steamboat line has
attached, the damages for condemnation
of the property under power of eminent
domain cannot be limited to a mere
capitalization of the amount received for
wharfage and cranage, but must include
an allowance for such right. Langdon
v. New York, 59 Hun, 434, 13 N. Y.
Supp. Bu4.

Damages for the loss of property
taken for the construction of a dock
may include Lhose sustained by the
owner of the land by reason of his being
cempelled to give up his business until
he ean obtain suitable premises in which
to carry it on. Reg. v. Hull Dock Co.
11 Jur. 15, 9 Q. B. 443, 3 Railway Cas.
795, 156 L. J. Q. B. N. 8. 403.

But the occupant of a wharf taken by
eminent domain cannot recover the ex-
pense of moving his property and for
the interruption of his business, when
such loss would have oceurred independ-
ently, by veason of the termination of
his lease, within a few days. Emery v.
Boston Terminal Co. 178 Mass. 172, 86
Am. St. Rep. 473, 59 N. E. 763.

Under a statute authorizing the con-
struction of a public wharf and the as-
sessment of compensation for the land
taken, as well as for the damages gen-
erally to the same, the owner is not
entitled to compensation for the loss of
income from his private wharf situated
on the tract of land taken for a public
wharf. Fuller v. Edings, 11 Riech. L.
239, Reaffirmed in 12 Rich. L. 504.

The mere fact that the owner of land
on a river might at some future time
obtain from the state a grant of a wharf
franchise if allowed to remain its owner
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I£ the rights of any person are not acquired, he may have partition of
the wharf.?®* In case the wharf is erceted without right, on property
belonging to the public, an information in equity will lie to abate it
But in case the purpresture is made unlawful by statute, and a spe-
cial remedy is prescribed, equity will not interfere, although the
structure may also prove to be a nuisance, if the remedy provided ig
adequate for all interests involved.3"

115. Permission to construct.— VWharves being absolutely necessary
to the existence of ecommerce by water, even in the states where the
primary right of the riparian owner to construct them is denied pro-
vision is made by statute for the granting of such permission; and,
since a grant to oue who is not the owner of ripatian land involveg
the necessity of his acquiring a right to connect the wharf with the
riparian laud, the provision usually made is for a grant of permis-
sion to the shore owner. Althongh the Pennsylvania courts have
always held that the riparian owner had no right to use the soil un-
der public waters for the construction of wharves or plers, even above
the low-water mark,' it was early held that the acts of the legisla-
ture would seem to have recognized the right to construet them at
least to that point.2 The right to constrnet wharves was recognized
by the colonial ordinance in Massachusetts,® and by statute in New

is too remote and speculative to be
taken into consideration in proceedings
to condemn such land for railroad pur-
poses. Central P. R, Co. v. Pearson, 35
Cal. 247. But this case is probably over-
ruled by 8en Diego Land & 7. Co. v.
Nenle, 78 Cal. 63, 3 L. R. A. 83, 20 Pae.
a72.

* Heirs whose riparian property with
an appurtenant right of wharfage had
heen taken by a railroad company, which
acquired the precedent life estate, but
made no compensation to them, may
maintain a suit in equity for partition,
and are entitled to have the land, as it
would be without the improvements
placed upon it by the railroad eampany,
divided, or to receive just compensation.
Austin v, Rutland R. Co. 21 Blatchf,
358, 17 TFed. 466.

®Atty. Gen. v. Richards, 2 Anstr. 603,
3 Revised Rep. 632.

¥Harlan & H. Co. v. Paschell, 5 Del.
Ch. 433. '

Tinicum Fishing Co. v. Carter, 81 Pa.
21, 100 Am. Dec. 597.

*Ball v, Slack, 2 Whart. 508, 30 Am.
Dec. 278; Pittsburgh & €. R. Co. v.
Pennsyleania R. Co. 22 Pittsh. L. J. N.
5. 314; PFrankford v, Lennig, 2 Phila.
+iKd. ’
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The right of the owner of upland to
build his wharf to low-water line is a
settled, eclear, and unquestionable right,
not dependent nor contingent, but an
existing, immediate right, which may ba
exercised at any moment without per-
mission from a board of port wardens.
Tatham v. Philadedphia Wardens, 2
Phila. 248.

3Com. v. Crowninshield, 2 Dane, Abr.
697; Com. v. Pierce, 2 Dane, Abr. §96.

The Massachusetts act of 1806 gave
to the owner of lots adjoining the
Acushnet river power to erect and main-
tain wharves extending to the channel
of the river. Hamlin v. Pairpoint M fg.
Co. 141 Mass. 51, 6 N. E. 531; Hastings
v. (rimshaw, 153 Mass. 497, 12 L. R. A.
617, 27 N. E. 521.

In Massachusetts a statute authoriz
ing a wharf proprietor to extend it into
the channel to the harbor line is a grant,
and cannot be revoked by a subsequent
grant to a railroad company to lay
tracks along the shore between the
wharf and the water. Fitchburg R. Co.
V. Boston & M., R. Co. 3 Cush. 58.
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State of Nefu Jersey

_ Department of Environmental Protection Bradiey M. Campbell
Commissioner

chard J. Codey

cting Governor

May 24, 2005

Mr. David Blaha

Environmental Resources Management
' 200 Harry S. Truman Parkway

Suite 400

Annapolis, Maryland 21401

Re: Deficiency Letter for Waterfront Development Application
File No. 0809-02-0011.1

Applicant: Crown Landing LLC

Project: Crown Landing LNG Import Terminal

Block 101, Lot 2

Location: Logan Township, Gloucester County

Dear Mr. Blaha:

On February 4, 2005, the Office of Dredging and Sediment Technology (“ODST™)
sent you a deficiency letter regarding this project. This letter will correct an observation made in that
letter regarding the project site and New Jersey’s jurisdiction, review, and regulatory authority over
the project, specifically the observation that activities taking place below the mean low water line
are subject to Delaware coastal zone regulations rather than to New Jersey’s regulatory authority.

As stated in the ODST letter of February 4, 2005, the project consists of construction
and operation of a liquefied natural gas terminal in Logan Township, Gloucester County, New

Jersey. The project is proposed to include construction of a berthing pier in the Delaware River and
associated dredging.

, The proposed liquefied natural gas plant would be located entirely within the State
of New Jersey, while the proposed pier needed to service the plant would be attached to the New
Jersey shoreline and exterd into the Delaware River within the 12 Mile Circle. Thus, the pier would
originate in New Jersey and extend into Delaware.

As State officials have made clear, and as recognized in a May 13, 2005 letter from
Gregory S. Roden, Esq., Senior Attorney for BP America, Inc. to David Risilia of ODST, although
a portion of the pier is proposed to be in Delaware, construction of the entire pier, and any associated
dredging, is subject to New Jersey’s exclusive review and permitting authority, and not that of
Delaware. This is the case because the Compact of 1905 between New Jersey and Delaware, which

New Jersey is an Equal Opportunity Employer
Recycled Paper

1525a NJ 010.11




was approved by the Legislatures of both States and by the United States Congress, gives New Jersey
exclusive riparian jurisdiction of every kind and nature on its side of the Delaware River. Thus, you

should disregard any indication in the February 4, 2005 letter that may suggest anything to the
contrary. '

c: Laurie Beppler, BP Crown Landing
William Jenkins, ACOE Philadelphia District Regulatory Branch
Anita Ripotella, National Marine Fisheries Service
Steve Mars, US Fish and Wildlife
Robert Kopka, FERC .
Lingard Knutson, USEPA Region II
Daniel Ryan, Special Assistant to the Commissioner
Don Wilkenson, NJDEP Fish and Wildlife
Dave Risilia, NJDEP ODST
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SBtate of Nefw Eﬂerﬁzg

Department of Environmental Protection Bradley M. Campbell
Commissioner

Richard J. Codey

Acting Governor
Environmental Regulation
Office of Pollution Prevention and Right To Know
401 E. State St., 3™ floor, Trenton, NJ 08625-0423
Tel.(609) 292-3600
Fax (609) 777-1330

May 25, 2005

Magalie R. Salas, Secretary
Federal Energy Regulatory Commission

288 First Street NE, Room 1A RECEIVED

Washington DC 20426

MAY 2 6 2003
Re:  Crown Landing LNG and Logan Lateral Projects
DEIS (FERC/EIS-0179D) Comments ST Ao AW
Reference Docket No. CP04-411-000 and CP04-416-000

Dear Secretary Salas:

This letter is written as a follow up to our letter of April 19, 2005 commenting on
the draft Environmental Impact Statement for the Crown Landing LNG and Logan Lateral
Projects, and will confirm that New Jersey, and not Delaware, has exclusive State regulatory
authority over the plant, and the associated pier and dredging. This authority is reflected in the
1905 Compact between Delaware and New Jersey, which was approved by Congress in 1907.

The initial application to New Jersey for permits for the LNG plant, and
associated pier and dredging, did not clearly address all of the project’s impacts and suggested
that Delaware might have some permitting authority over that portion of ‘the project located
below the mean low water line of the New Jersey shoreline. However, in recognition of New
Jersey’s exclusive State regulatory authority over the plant, pier and associated dredging, the
application recently was supplemented to clarify that New J ersey’s approval is being sought for
the entire project, including any portion of the project located below the mean low water line of
the New Jersey shoreline. Enclosed please find a letter from Assistant Commissioner Joseph
Seebode of the New Jersey Department of Environmental Protection to David Blaha of

Environmental Resource Management, dated May 24, 2005 confirming New Jersey’s regulatory
jurisdiction over the entirety of the project.

New Jersey is an Equal Opportunity Employer
Recycled Paper
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Thank you for taking this letter into consideration, along with New Jersey’s prior
comments.

Sincerely,

Rl A

Kenneth C. Koschek

Supervising Environmental Specialist
Office of Permit Coordination and
Environmental Review

Enclosure

c: Dorothy Guzzo, NJDEP
Martin McHugh, NJDEP
Donald Wilkinson, NJDEP
David Risilia, NJDEP
Angela Skowronek, NJDEP
Susan Rosenwinkel, NJDEP
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